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THE FRIENDSHIP BETWEEN MARSHALL AND STORY. 


Chief Justice Marshall had been in office over ten years when 
Judge Story of Massachusetts became a member of the great 
court. In politics he was an ardent Republicaa, and believed in 
the policies of Mr. Jefferson, who, as President, had been suc- 
ceeded by Mr. Madison. Story received his appointment to the 
Judgeship from President Madison. 

In a biographical letter to Mr. Everett he said: ‘* Though an 
ardent Republican, I was always liberal and stood by sound 
principles. I was avowedly a believer in the doctrines of Wash- 
ington, and little infected with Virginia notions as to men or 
measures.”” 

. Story had always heen a devoted lover of the Constitution, 
and a friend of the union of the States. He sought to maintain 
an independent position in public affairs, and refused to be a 
slave to party control. He came to the Supreme Court with 
considerable experience, having been in Congress! and in the 
Massachusetts legislature. Gifted by nature with many fine 
traits of character, his accomplishments as a man were of a supe- 
rior order, and he was a fit companion for the great Chief Justice, 
then in the prime of life. 

In 1810, Joseph Story came to the capital to argue the case 
of the Georgia claim. He had already visited the Supreme 
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Court in 1808, where he received ‘*‘ much amusement as well as 
instruction.’’ At this time, in a letter to one of his friends, he 
indulged in some character painting of the judges of the Supreme 
Court. He said: ‘* Marshall! is of a tall, slender figure, not 
graceful nor imposing, but erect and steady. His hair is black, 
his eyes small and twinkling. His forehead rather low, but his 
features in general harmonious. His manners are plain, yet dig- 
nified, and unaffected modesty diffuses through all his actions. 
His dress is simple, yet neat; his language chaste, but hardly 
elegant; it does not flow rapidly, but seldom wants precision. 
In conversation he is quite familiar, but is occasionally embar- 
rassed by a hesitancy and drawling. His thoughts are always 
clear and ingenious; sometimes striking and not often inconclu- 
sive. He possesses great subtility of mind, but it is only occa- 
sionally exhibited.” 


Story a JoviaL Man. 


Story was himself of a jovial nature, very communicative and 
a close observer, and having been frequently with the judges, 
he had an opportunity to judge them. ‘‘I love his laugh,’’ 
continued Story with his picture of Marshall. ‘* It is too hearty 
for an intriguer, and his good temper and unwearied patience 
are equally agreeable on the bench and in the study. His genius 
is, in my opinion, vigorous and powerful, less rapid than dis- 
criminating, and less vivid than uniform in its light. He ex- 
amines the intricacies of a subject with calm and persevering 
circumspection, and unravels the mysteties with irresistible 
acuteness. He has not the majesty and compactness of thought 
of Dr. Johnson, but in subtle logic he is no unworthy disciple of 
David Hume.’ ? 

Story’s active political life and his estrangement from Jeffer- 
son, who by reason of Story’s vote in Congress on the embargo, 
called him ‘* pseudo-Republican,’’ never awakened in him the 
thought, while attending the sessions of the Supreme Court, that 
he might at some time occupy one of its seats. It is ques- 
tionable whether, judging from his whole career up to that time, 
he ever contemplated a judicial place; at least, nothing appears 


1 Then fifty years of age. 
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in his correspondence to induce the belief that he had any thought 
in that direction. 

In 1810 the seat of Associate Justice of the Supreme Court of 
the United States became vacant by the death of Mr. Justice 
Cushing, who had occupied it from the organization of the gov- 
ernment, as the appointee of President Washington. The seat 
was first offered by President Madison to Levi Lincoln, formerly 
Jefferson’s Attorney-General, and after his declination it was 
offered to John Quincy Adams, who, at the time, represented the 
American government at the court of Russia. Adams also de- 
clined the honor, for, in the beginning of the government, a seat 
on the Supreme Bench was not considered a place of importance, 
however honorable ; for the court, although presided over by the 
great Chief Justice, had not yet attained to its august place in 
the workings of the new government; neither was the salary of 
a Supreme Judge attractive enough to tempt a great lawyer to 
surrender his practice. 

It was without solicitation on the part of Story, and much to 
his surprise, when President Madison, on November 18, 1811, ten- 
dered to Joseph Story, of Massachusetts, the appointment of As- 
sociate Justice of the Supreme Court of the United States. Not- 
withstanding the income of his professional labors, he accepted the 
salary, which was then but $3,500. The high honor attached to 
the place, the permanence of its tenure, and the opportunity it 
would allow him to pursue his judicial studies, combined to bring 
about the acceptance of the offer, although his first impression was 
unfavorable to the acceptance of the position. 

Story was still Speaker of the House in Massachusetts, which 
position he at once resigned. In doing so he recognized his own 
deficiency, and the new responsibilities imposed upon him. He 
left his native home with a well-earned reputation as an eminent 
lawyer and legal author, for he had already written and anno- 
tated several books on important branches of jurisprudence. 

The new Justice was about thirty-two years of age, and the 

youngest judge on the bench. His life had seen many vicissi- 
tudes. He had lost his first wife and Caroline, a daughter of a 
second marriage, which he had contracted in 1808. He had 
passed unscathed through the fury of political life. The com- 
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mencement of his judicial career was for him the beginning of a 
new life, for from the busy position of an actor, he necessarily 
became a calm observer of the battle-field in which he had fought 
many a valiant contest. 

The bench of the nation’s high court was then composed of 
Chief Justice Marshall, Bushrod Washington, William Johnson, 
Brockholst Livingston, Thomas Todd, and Gabriel Duval. 

Having become acquainted with the judges during his stay in 
the ‘*town’’ of Washington, he came, not as a stranger — neither 
as aman nor lawyer—and he soon found himself on terms of 
familiarity and agreeable intercourse with the judges. 

The career of the Chief Justice as soldier, statesman, diplomat, 
judge and biographer of Washington, naturally attracted so im- 
pulsive a nature as Judge Story’s. Marshall was then fifty-six 
years of age, and his greatness as the nation’s chief adviser had 
already illumined the judicial horizon for a decade. 

The two judges had been bred in divergent schools of politics, 
but they were at once brought in close fellowship by their unalter- 
able love for the union of the States, without the least impair- 
ment of the powers of the States composing it. The center of 
their mutual admiration was the noble Washington, whose ashes 
had been deposited at Mount Vernon for nearly twelve years, 
but whose example as a great American was undying in their 
mutual esteem. Massachusetts and Virginia were no repellent 
forces, either in their field of statesmanship or jurisprudence. 
The nearness of these men so long continued produced a soul 
relation which remained unaffected and undisturbed until death 
removed them from the busy scenes of their activity. 

In the language of Judge Story, used in private correspond- 
ence in 1812, the judges lived in the most frank and unaffected 
intimacy. ‘‘ Indeed, we are all united as one, with a mutual 
esteem, which makes even the labors of jurisprudence light.’’ 


Socrat Lire or THE CHUMs. 


The judges, or some of them, then occupied the same lodgings 
in the ‘‘ town’’ of Washington, which was then described as 
The City of Magnificent Distances.’ 

On February 12, 1812, Judge Story delivered his ‘* maiden 
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speech,’’ a judicial opinion in a Massachusetts case, and he felt 
entirely happy in the thought that, by diligent care and patience, 
he would not dishonor the elevated station assigned to him. 

Judge Story was easily impressed with the fair sex — in fact, 
he was a ‘‘ ladies’ man,”’ and in the love and admiration of the 
opposite sex he found a congenial likeness in the Chief Justice. 
In one of the first letters to Sarah, his wife, living at Salem, he 
wrote: ‘*Scarcely a day passes in court in which parties of 
ladies do not occasionally come in and hear for awhile the argu- 
ments of counsel.’’ He informed his wife that the judges lived 
in perfect harmony, and that their existence was as agreeable as 
distance from friends and family would allow. ‘*‘ Our intercourse 
is perfectly familiar and unconstrained, and our social hours, 
when undisturbed by the labors of the law, are passed in gay and 
frank conversation, which at once enlivens and instructs.’’ 

At this time the terms of the Supreme Court were annual, 
commencing in the month of December, and usually ending in 
the month of March or thereabouts. The justices would then 
disperse to their homes to hold Circuit Court and enjoy some 
degree of relaxation. Marshall’s home at Richmond was nearer 
to the court than was Salem to Story. The judges occasionally 
corresponded with each other while away from Washington, and 
some of the letters of Marshall are preserved in the Story col- 
lection lately printed in the Massachusetts Historical Society 
publications, October and November, 1900. 

The war of 1812 and the peace consequent thereupon had 
come and gone, and we find the Supreme Court busy, with the 
great advocates of that period before its bar. We can well im- 
agine how the great events of the day occupied the minds and 
conversation of the judges. One can judge somewhat the bent 
of Story’s mind, and his gradual giving way from earlier teach- 
ings, for when he contemplated the peace which had come to the 
nation he spoke of ‘‘ the golden opportunity for the Republican 
party to place itself permanently in power.”’ 


Favorep NatTionaL Expansion. 


Writing to his friend, Nathaniel Williams, in February, 1815, 
Story grows rapturous over the prospect of extending the 
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national authority in all proper directions. These thoughts were 
no doubt the subject of earnest conversation and study between 
Marshall and Story, for they well agreed upon these points. 
Some of the suggestions then made by Judge Story remain un- 
fulfilled to the present day. He wrote: ‘‘ Peace has come in a 
most welcome time to delight and astonish us. Never did a 
country occupy more lofty ground; never was there a more glo- 
rious opportunity for the Republican party to place itself 
permanently in power. They have now a golden opportunity. 
I pray God that it may not be thrown away. Let.us extend the 
national authority over the whole extent of power given by the 
Constitution. Let us have great military and naval schools; an 
adequate regular army ; the broad foundations laid for a perma- 
nent navy; a national bank; a national system of bankruptcy ; 
a great navigation act; a general survey of our ports; judicial 
courts which shall embrace the whole constitutional powers ; 
national notaries; public and national justices of the peace for 
the commercial and national concerns of the United States. By 
such enlarged and liberal institutions the government of the 
United States will be endeared to the people, and the factions 
of the great States will be rendered harmless. Let us prevent 
the possibility of a division by creating great national interests 
which shall bind us in an indissoluble chain.”’ 

It was about this time when the first differences arose between 
these judges in the celebrated case of ‘‘ The Nereide.’’! Mar- 
shall wrote the opinion in the case and Story dissented. The 
latter speaks of this in one of his letters to his friend Williams, 
wherein he insists that ‘* never in my whole life was I more en- 
tirely satisfied that the court were wrong in their judgment.’’ 
This was the great case wherein Pinckney distinguished himself 
with his great learning and powerful eloquence, and wherein 
Marshall wrote the famous passage in answer to one of the pas- 
sionate arguments of Pinckney. 


INFLUENCE OF MARSHALL ON Story. 


The influence of the Chief Justice on Judge Story’s constitu- 
tional conceptions was growing gradually. The standpoints of 
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the political parties to which Marshall, the Federalist, and Story, 
the Republican, belonged, were divergent in their ideas of the 
powers of the national government. The Republicans were 
strict constructionists of the Constitution, for which the Federal- 
ists claimed a broader and more extreme exposition in favor of 
the national power. 

It fell to the lot of Judge Story to pronounce the judgment of 
the Supreme Court in the celebrated case of Martin v. Hunter’s 
Lessees, which discusses the extent of the appellate jurisdiction 
of the court conferred by the Constitution, and amplified by 
statute. 

While at the bar Story, the lawyer, had given little study to 
this branch of the law, but after assuming his judicial duties he 
necessarily devoted his mind to the study of those great questions, 
and it resulted in a warm adherence to the views of the Chief 
Justice, whom he considered as the great exponent of the Con- 
stitution. In fact,.Story’s party associates watched these opin- 
ions with interest, and the accusation of being a renegade was 
swiftly and passionately hurled against him; but he had a strong 
solace in the Chief Justice, and he could readily look upon his 
opponents with contempt, which he did. 

The year 1819 was one of the most important years in the 
history of the Supreme Court. The celebrated Dartmouth Col- 
lege case and the case of McCullough v. Maryland came before 
the court, which decisions greatly engaged the attention of the 
American people. There was an entire concurrence between 
these two judges on the principles announced in these mo- 
mentous decisions. Marshall had already delivered his great 
constitutional judgments before Story came to the bench, such as 
Marbury v. Madison,! United States v. Fisher,? Ex parte 
Bollman,®? United States v. Peters,‘ and Fletcher v. Peck,® and 
the Chief Justice had already assumed a high place as a judicial 
officer in the famous Burr trial.6 Subsequently, Marshall pro- 
nounced the great constitutional judgments in Sturges v. Crown- 
inshield,’ Cohens v. Virginia,® Gibbon v. Ogden,’? Osborn v. 
Bank,” and Brown v. Maryland." 


1 1803. 3 1807. 5 1810. 7 1819. 9 1824. 11 1827. 
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At this time the fame of the Chief Justice had become 
national, and his warm-hearted friend, Story, could not keep 
his better knowledge of the man and judge from the great 
public. 


Strory’s Evtoay or MARSHALL. 


In 1827 Judge Story wrote for the January number of the 
North American Review, an article on the life and services of 
Chief Justice Marshall, which, in 1833, he elaborated and en- 
larged for the National Portrait Gallery. The impressions which 
he had conceived during the eighteen years since he had become 
the associate of the Chief Justice are there written down with 
the pencil of admiration. He saw in him ‘*‘so much moderation 
united with so much firmness,so much sagacity with so much 
modesty, so much learning with so much experience, so much 
solid wisdom with so much purity, so much of everything to ad- 
mire with nothing, absolutely nothing, to regret.’’ 

Story spoke of ‘‘ the consistency of his public life and prin- 
ciples, with nothing in either of which calls for apology or con- 
cealment.”’ 

‘*If we were tempted to say in one word what it was in which 
he chiefly excelled other men we should say, in wisdom, in 
the union of that virtue which has ripened under the hardy dis- 
cipline of principles, with knowledge which has constantly sifted 
- and refined its old treasures, and gathered new. 

‘¢ The Constitution since its adoption owes more to him than 
to any other single mind for its true interpretation and vindica- 
tion. Whether it lives or perishes, his exposition of its princi- 
ples will be an enduring monument to his fame, as long as solid 
reasoning, profound analysis, and sober views of government 
shall invite the leisure or command the attention of statesmen 
and jurists.’’ 

As to Marshall’s private and domestic qualities, the following 
beautiful eulogium was penned by Judge Story: — 

‘¢ But, interesting as it is to contemplate such a man in his 
public character and official functions, there are those who dwell 
with far more delight upon his private and domestic qualities. 
There are few great men to whom one is brought near, however 
dazzling may be their talents or actions, who are not thereby 
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painfully diminished in the estimate of those who approach them. 
The mist of distance sometimes gives a looming size to their 
character; but more often conceals its defects. To be amiable, 
as well as great; to be kind, gentle, simple, modest, and social, 
and at the same time to possess the rarest endowments of mind 
and the warmest affections, is a union of qualities which the 
fancy may fondly portray, but the sober realities of life rarely 
establish. Yet it may be affirmed by those who have had the 
privilege of intimacy with Mr. Chief Justice Marshall that he 
rises, rather than falls, with the nearest survey; and that in the 
domestic circle he is exactly what a wife, a child, a brother, and a 
friend would most desire. In that magical circle, admiration of 
his talents is forgotten, in the indulgence of those affections and 
sensibilities, which are awakened only to be gratified. More 
might be said with truth, if we were not admonished, that he is 
yet living, and his delicacy might be wounded by an attempt to 
fill up the outline of his more private life.’’ 


Serious ILtNEss OF MARSHALL. 


During the latter part of the year 1829 Nathan Dane, the 
author of the ‘‘Abridgment of American Law,’’ then a resident 
of Beverly, conceived the project of founding a law professor- 
ship at Harvard University. This position was accepted by 
Judge Story, and in consequence thereof he added the profes- 
sorial to the judicial life, which widened the scope of his use- 
fulness and gave new occupation to his busy mind. The Chief 
Justice took a lively interest in this new departure of Judge 
Story, as appears from their correspondence. Writing to Story 
at this time, the Chief Justice said: ‘‘ The situation imposes 
duties which I am sure you will discharge in a manner useful to 
others and conducive to your own fame. * * * I have read 
with great pleasure your discourse pronounced as Dane profes- 
sor of law in Harvard University. It is in your best style of 
composition. You have marked out for yourself a course of 
labor which is sufficiently arduous; but I believe you love to 
struggle with difficulty, and you have generally the good fortune 
or merit to overcome it. At seventy-four you will find indo- 
lence creeping over you; but we will not anticipate evil.’’ 


f 
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In 1831 Story had begun to write his commentaries on the 
Constitution of the United States. While thus engaged he 
received intelligence of the dangerous illness of Chief Justice 
Marshall. He had already been advised by his friend that Dr. 
Physick, whom he had consulted, made some examination which 
led to the belief that he had probably stone in the bladder. The 
Chief Justice had the most implicit confidence in Dr. Physick. 
‘s Never was a man better calculated to inspire confidence in a 
patient than he is. His profound attention to the case, and his 
patient investigation of the symptoms added to his very high 
reputation as a surgeon, produce a firm conviction that nothing 
will be omitted which can contribute to my recovery. I look 
with impatience for the operation.”’ 

Judge Story showed the warmth of his feelings for the Chief 
Justice when he wrote to Richard Peters:' «*I am greatly 
obliged for the cheering intelligence that our great and good 
Chief Justice is beyond all danger. This seems to me a special 
interposition of Providence in favor of the Constitution, and my 
heart is abundantly rejoiced, and I offer up to God my sincere 
gratitude for such an inestimable favor. May his life be pre- 
served many years. * * * Pray tell the Chief Justice how 
deeply every one here has been interested in his situation. 
He is beloved and reverenced here beyond all measure, though 
not beyond his merits. Next to Washington he stands the idol 
of all good men, and who so well deserves it? I look upon his 
judicial life as good now for at least six years longer.”’ 


MarsHa.v’s Devotion To His WIFE. 


Notwithstanding his illness, the Chief Justice attended to his 
duties at the March term, 1832. Boarding at the same house 
with Judge Story, they were constantly thrown into each 
other’s companionship. The two friends were not alone closely 
allied in intellectual friendship, but they were also near to each 
other in the interchange of those tender sentiments which grew 
out of their family relations. Writing to his wife in March, 
1832, we find the following allusion to the Chief Justice by 
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Judge Story: ‘“*On going into the Chief Justice’s room this 
morning I found him in tears. He had just finished writing out 
for me some lines of General Burgoyne, of which he spoke to 
me last evening as eminently beautiful and affecting. I asked 
him to change the purpose and address them to you, which he 
instantly did, and you will find them accompanying this. I saw 
at once that he had been shedding tears over the memory of his 
own wife, and he has said to me several times during the term 
that the moment he relaxes from business he feels exceedingly 
depressed, and rarely goes through a night without weeping over 
his departed wife. She must have been a very extraordinary 
woman, so to have attached him, and I think he is the most 
extraordinary man I ever saw for the depth and tenderness of 
his feelings.”’ 

The poetic lines alluded to were again found in a tribute to 
the memory of his wife, written by Marshall, December 25, 
1832, and found among his papers. He substituted ‘* Mary ”’ 
for ** Anna,’’ making the lines read as follows: — 

‘* Encompassed in an angel’s frame 
An angel’s virtues lay; 
Too soon did heaven assert its claim 
And take its own away. 
My Mary’s worth, my Mary’s charms, 
Can never more return. 
What now shall fill these widowed arms? 


Ah! me, my Mary’s urn. 
Ah! me, ah! me, my Mary’s urn.”’ 


When the January term, 1833, opened, the Chief Justice was 
at hand, and looked more vigorous than usual, as Judge Story 
wrote to his wife: ‘* He seemed to revive and enjoy anew his 
green old age. He brought with him and presented to each of 
us a copy of a new edition of his ‘ Life of Washington,’ in- 
scribing on the fly-page of mine a very kind remark.”’ 


As SUPPORTERS OF JACKSON. 


The two friends must have been constantly together, for we 
find Judge Story writing to his wife at this time that, having 
‘some leisure on their hands, the Chief Justice and himself de- 
voted some of it to attendance upon the theater to hear Miss 
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Fanny Kemble play Julia in the ‘* Hunchback.’” Judge Story 
writes: ‘* We attended theater Monday night, and, on the Chief 
Justice’s entrance into the box, he was cheered in a marked 
manner. He behaved as he always does, with extreme modesty, 
and seemed not to know that the compliment was designed for 
him. Miss Kemble threw the whole audience into tears, and 
the Chief Justice shed them in common with younger eyes.”’ 

The political times at this point were at their highest pitch. 
The great debate brought on by President Jackson’s anti-nulli- 
fication message was the cause. Judge Story and the Chief 
Justice, who had been unfriendly to the administration, at 
once changed their sentiments toward the President, and Judge 
Story wrote to his wife: ‘* What is more remarkable, the Chief 
Justice and myself have become his warmest supporters, and 
shall continue so just as long as he maintains the principles con- 
tained in them. Who could have dreamed of such an occur- 
rence? ”’ 

The month of February, 1833, came and the Chief Justice 
was found in excellent health, ‘‘ never better, and as firm and 
robust in mind as in body.’’ Writing to Charles Sumner, Story 
said: ‘*He will, I think, justify the remark made by Dr. 
_ Franklin, when he was above eighty, that he still remained the 
ornament of human nature. I deem his life invaluable; for his 
knowledge of constitutional law, his weight of character, his 
purity of life, and his devotion to the Union, have gained for 
him a public confidence, which, in the present crisis of our affairs, 
cannot be supplied by any other man in the country.’’ 

In the early part of 1833 the three volumes of Judge Story’s 
‘* Commentaries on the Constitution’’ were issued from the press, 
and they were immediately followed in the spring by an abridg- 
ment prepared as a text-book for the law schools and colleges, 
which Story had found time to write between the publication of 
the original work in the autumn and the beginning of April, 
1833. This work was dedicated to Chief Justice Marshall, and 
the dedication was transmitted to the Chief Justice in a letter 
dated at Cambridge in January, 1833, which is so beautiful and 
touching that the entire dedication may properly appear in this 
place. 
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DeEpIcaTION OF STorY’s Work. 


I think one may pardon this frank eulogy from one living 
man to another, because of the close friendship and admiration 
which each felt for the other. Following is the dedication: — 


‘¢ To the Honorable John Marshall, LL.D., Chief Justice of the 
United States of America. 

‘¢ CAMBRIDGE, January, 1833, Sir: I ask the favor of dedicat- 
ing this work to you. I know not to whom it could, with so 
much propriety, be dedicated, as to one whose youth was en- 
gaged in the arduous enterprises of the revolution ; whose man- 
hood assisted in framing and supporting the national constitution, 
and whose maturer years have been devoted to the task of 
unfolding its powers and illustrating its principles. When indeed 
I look back upon your judicial labors, during a period of thirty- 
two years, it is difficult to suppress astonishment at their extent 
and variety, and at the exact learning, the profound reasoning, 
and the solid principles which they everywhere display. Other 
judges have attained an elevated reputation by similar labors in a 
single department of jurisprudence, but in one department (it 
need scarcely be said that I allude to that of constitutional law), 
the common consent of your countrymen has admitted you to 
stand without a rival. Posterity will assuredly confirm, by its 
deliberate award, what the present age has approved, as an act 
of undisputed justice. Your expositions of constitutional law 
enjoy a rare and extraordinary authority. They constitute a 
monument of fame far beyond the ordinary memorials of political 
and military glory. They are destined to enlighten, instruct, 
and convince future generations, and can scarcely perish but 
with the memory of the constitution itself. They are the victories 
of a mind accustomed to grapple with difficulties, capable of 
unfolding the most comprehensive truths with masculine sim- 
plicity and severe logic, and prompt to dissipate the illusions of 
ingenious doubt, and subtle argument, and impassioned eloquence. 
They remind us of some mighty river of our own country, which, 
gathering in its course the contributions of many tributary 
streams, pours at last its own current into the ocean, deep, clear 
and irresistible. 
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‘* But I confess that I dwell with even more pleasure upon the 
entirety of a life adorned by consistent principles, and filled up 
in the discharge of virtuous duty; where there is nothing to 
regret and nothing to conceal; no friendships broken; no con- 
fidence betrayed ; no timid surrenders to popular clamor ; no eager 
reaches for popular favor. Who does not listen with conscious 
pride to the truth, that the disciple, the friend, the biographer 
of Washington still lives, the uncompromising advocate of his 
principles? I am but too sensible that to some minds the time 
may not seem yet to have arrived when language like this, 
however true, should meet the eyes of the public. May the 
period be yet far distant when praise shall speak out with that 
fullness of utterance which belongs to the sanctity of the 
grave. 

‘¢ But I know not that, in the course of Providence, the 
privilege will be allowed me hereafter to declare, in any suitable 
form, my deep sense of the obligation which the jurisprudence 
of my country owes to your labors, of which I have been for 
twenty-one years a witness, and in some humble measure a 
companion. And if any apology should be required for my 
present freedom, may I not say that at your age all reserve may 
well be spared, since all your labors must soon belong exclusively 
to history? 

‘s Allow me to add that I have a desire (will it be deemed 
presumptuous?) to record upon these pages the memory 
of a friendship, which has for so many years been to me a 
source of inexpressible satisfaction; and which, I indulge the 


hope, may continue to accompany and cheer me to the close of 
life.”’ 


The Chief Justice in July, 1833, writing from Richmond, and 
after having finished reading the Commentaries, pronounced it a 
great work, which he wished could be read by every statesman 
and every would-be statesman in the United States. Speaking 
of the dedication he wrote : — 


‘*T am grateful for the very flattering terms in which you 
speak of your friend in many parts of this valuable work, as 
well as in the dedication. In despite of my vanity, I cannot 
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suppress the fear that you will be supposed by others as well as 
myself to have consulted a partial friendship farther than your — 
deliberate judgment will approve. Others may not contemplate 
this partiality with so much gratification as its object. 
‘¢ Your affectionate friend, 
JoHN MARSHALL.”’ 


In this year Judge Story revised the sketch of the ‘* Life and 
Services of Chief Justice Marshall,’’ which he had previously 
written for the American Monthly, and caused it to be printed 
in the American National Portrait Gallery. Writing to Story 
in July, 1833, Marshall said: ‘* I have received the third num- 
ber of the National Portrait Gallery, and know not in what 
terms to express my obligation to you for the more than justice 
that you have done the character of your brother judge. In this 
instance, though, all must perceive your partiality as a friend. 
Be sure that he on whom that partiality is bestowed will carry 
with him to the grave a deep sense of it. I am particularly grat- 
ified by the terms in which you speak of my father. If any con- 
temporary who knew him in the prime of manhood survived he 
_ would confirm all you say of him.”’ 

In February, 1835, the health of the Chief Justice began visi- 
bly to fail, and it was patent to Judge Story that he would soon 
lose his oldest and dearest friend. Speaking of this,) W. W. 
Story, Judge Story’s son, wrote: ‘* From the moment he (Story) 
had taken his seat on the bench there had been a reciprocal respect 
and affection between him and tbe Chief Justice. On constitu- 
tional questions their views had been similar, and they had 
labored together in upholding the same doctrines. My father’s 
feelings for him fell little short of reverence, and he looked for- 
ward to his death with gloomy forebodings, as an irreparable 
loss to himself personally, and as removing one great pillar from 
the support of the Constitution. Of all the judges who consti- 
tuted the court when my father first came to the bench, the Chief 
Justice alone remained. One after another his early friends and 
associates had passed away, and his affections and prejudices 
were with the past.’’ ? 


11851. 2 “Life and Letters of Joseph Story,’ Vol. 2, 190. 
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FRIENDSHIP WITH Miss MARTINEAU. 


It was at this time that Miss Martineau, the English authoress, 
made her journey through the United States. She learned to 
know the Chief Justice and appreciate him. This feeling was also 
reciprocated by the Chief Justice. In February, 1835, Judge 
Story wrote to Miss Martineau: ‘* When I tell you that he is one 
of the greatest minds which America has produced, and is equally 
distinguished for his purity, his sterling integrity, his patriotism, 
his warm affections, his benevolence, and his undying veneration 
and enthusiasm for your sex you will not fail to appreciate my 
feelings in regard to this compliment to you. There is no one 
on earth whose friendship I value more than his; there is no one 
whose praise to me is so touching and so dear. Pray keep his 
letter ; it is the memorial of a man of eighty, still in the full pos- 
session of his glorious mind, and whose death, whenever it may 
happen, will cause a sensation in America unequaled by that of 
Washington.”’ 

The letter mentioned by Judge Story was written by the Chief 
Justice for Miss Martineau when she expressed a wish to visit 
Mr. Madison. Miss Martineau’s recollections of this incident are . 
related in her work entitled ‘* Retrospect of Western Travel.’’ 

In March, 1835, writing to Judge Fay from Washington, 
Judge Story recorded the first symptoms of decline on the part 
of the Chief Justice. He wrote: ‘* Chief Justice Marshall still 
possesses his intellectual powers in very high vigor. But his 
physical strength is manifestly on the decline, and it is now 
obvious that after a year or two he will resign from the pressing 
infirmities of age. Of course this is mere conjecture, and I 
should not choose to say so to anyone abroad. What a gloom 
will spread over the nation when he is gone! His place will not, 
nay, it cannot be supplied.”’ 

Writing to Richard Peters, clerk of the Supreme Court, in 
May, 1835, Judge Story said: ‘*I have not written to the Chief 
Justice on the subject of his health. I know and have long 
known of his complaints, their nature and character; I have, 
therefore, the deepest solicitude when I hear he is more in- 
disposed than usual. Yet I fear to appear to him too solicitous 
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on the subject, lest it should give him uneasiness and perhaps 
precipitate his quitting the bench. His health is visibly declin- 
ing, but his mind remains perfect. I pray God that he may long 
live to bless his country, but I confess I have many fears whether 
he can be long with us. His complaints are, I am sure, in- 
curable, but I suppose that they may be alleviated, unless he 
should meet with some accident, cold, or injury to aggravate 
them. Of these he is in perpetual danger, from his imprudence 
as well as from the natural effects of age.”’ 


Tue Deatu or MARSHALL. 


While at Newport, in June, 1835, on Circuit Court duty, Judge 
Story again wrote to Peters: ‘‘ Your letter brings me very 
melancholy intelligence respecting the Chief Justice’s health, 
but I cannot say that it was wholly unexpected, though the 
nature and extent of his new disease I did not previously under- 
stand. Great, good, and excellent man! I perceive that we 
must soon, very soon, part with him forever. * * * I see 
not, therefore, how between these double duties I can possibly 
go to Philadelphia, though it would be grateful beyond expres- 
sion to me to be with the Chief Justice and cheer his loneliness, 
and to soothe, if I could, his sufferings. If I were to go to 
Philadelphia at all, I should wish to pass a day or two with him, 
for to go merely to meet with him and bid him farewell would 
be too distressing to both of us to justify the interview. Indeed, 
I confess that I should scarcely feel the courage under the most 
favorable circumstances to stand in his presence and to feel that 
it was the last time. Such scenes, always painful, have now 
become with me (from my many sufferings of this sort) agoniz- 
ing to a degree that makes me dread to seek them. 

‘*T shall write him at large, either here or when I return home, 
but I pray you in the meantime to say to him how deeply I 
sympathize with him, and how earnestly I pray for his restora- 
tion to health, how much I wish to be with him during his 
sojourn with you. I shall never see his like again! His gentle- 
ness, his affectionateness, his glorious virtues, his unblemished 
life, his exalted talents, leave him without a rival or a peer.”’ 


When, on the 6th of July, 1835, the final summons came 
VOL. XXXV. 22 
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to the Chief Justice at Philadelphia, Judge Story, writing to 
Richard Peters from Cambridge in the same month, gave voice 
to his deep feeling. The death of the Chief Justice had not 
come to him by surprise. He says: ‘*I have been in wretched 
spirits ever since, and when his death came at last, it seemed to 
me that it was, after all, a sudden and fearful calamity. * * * 
Pray send me a copy of the Chief Justice's inscription for his 
monument. I rejoice that Judge Baldwin [one of the Associate 
Justices] took such an interest in the Chief Justice’s dying hour. 
I had no doubt he would, for there is no person on earth (I 
believe) for whom he felt so much reverence and respect. He 
and I shal] be very sincere mouruers.”’ 


Mopest Inscription FOR Toms. 


The inscription mentioned in Judge Story’s letter was written 
by the Chief Justice two days before his death, and he requested 
it to be placed upon his tomb in the following simple and mod- 
est terms: ‘* John Marshall, son of Thomas and Mary Marshall, 
was born on the 24th of September, 1755; intermarried with 
Mary Willis Ambler the 3d of January, 1783; departed this life 
the ——day of 18—.”’ 

The grief of the nation was great at the reception of the news of 
the death of the Chief Justice. The Boston bar at once invited 
Judge Story to deliver a discourse on the Chief Justice’s death. 
This was delivered on the 15th day of October, 1835, and is one of 
the most affecting tributes which one man ever spoke of another. 
It has lately been published by the Lawyers’ Co-operative Pub- 
lishing Company of Rochester, N. Y. Speaking of the inscrip- 
’ tion on Justice Marshall’s tomb, Judge Story said: «* What can 
be more affecting than these few facts, the only ones which he 
deemed in his last moments worth recording! His birth, his 
marriage, his death. His parents, to whose memory he was 
attached with a filial piety, full of reverence; his marriage to 
the being whom he had loved with ‘a singleness and devotion of 
affection never surpassed; his own birth, which seemed princi- 
pally memorable to him as it connected him with beings like 
these ; his own death, which was but an event to unite him with 
those, who had gone before, in a world where there should be 
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no more suffering or sorrow; but where kindred souls should 
dwell together, even as the angels in heaven.’’ The writing of 
this discourse was ‘‘at once a delightful and painful subject,” 
as Judge Story wrote to Miss Martineau from Cambridge in Oc- 
tober, 1835; ‘* delightful, as I am in love with his character, 
positively in love; painful, as I never hope to look upon his like 
again.” 

Writing to Miss Martineau from Washington, in February, 
1836, Judge Story still dwelt on the absence of the Chief Jus- 
tice. ‘*I have been in reality quite put out of spirits during 
my sojourn here, although externally I suppose I wear the usual 
air of cheerfulness. Nothing is more irksome than to seek sym- 
pathy among strangers for the languor of a heavy heart; and 
Washington may be truly described as a city of strangers to each 
other. I miss the Chief Justice at every turn. I have been 
several times into the room which he was accustomed to occupy. 
It yet remains without an inhabitant, and wears an aspect of 
desolation, and has a noiseless gloom. The table at which he 
sat, the chair which he occupied, the bed on which he slept — 
they are all there, and bring back a train of the most melan- 
choly reflections. Consider for a moment that I am the last of 
the judges who were on the bench when I first took my seat 
there. I seem a monument of a past age, and a mere record of 
the dead.”’ 


TRIBUTE TO MARSHALL’s Memory. 


The vacancy in the office of Chief Justice remained, and at 
the opening of the January term, 1836, Judge Story was locum 
tenens of the Chief Justiceship, although the nomination of Mr. 
Taney had already been made in January of that year. At the 
opening of the Supreme Court in January, 1836, Henry Clay 
approached the bar of the court and moved that certain resolu- 
tions by the bar, expressive of the highest respect for the ex- 
traordinary ability, learning, and virtues of Chief Justice Mar- 
shall, and their sense of the great loss sustained in his death by 
the whole country, should be entered upon the records of the 
court. Judge Story replied as follows : — 


‘¢The court receives with great sensibility the resolutions of 
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the bar in regard to the late Chief Justice Marshall. In this 
tribute of affectionate respect to his memory we most cordially 
unite. It contains a true, as it does an eloquent, expression of 
feelings and sentiments common to the whole profession. The 
community have sustained a severe loss in the departure of this 
great and good man, who was ripe in years and full of honors. 
His genius, his learning and his virtues have conferred an imper- 
ishable glory on his country, whose liberties he fought to secure 
and whose institutions he labored to perpetuate. He was a patriot 
and statesman of spotless integrity and consummate wisdom. 
The science of jurisprudence will forever acknowledge him as 
one of its greatest benefactors. The Constitution of the United 
States owes as much to him as to any single mind for the foun- 
dation on which it rests and the exposition by which it is to be 
maintained. But, above all, he was the ornament of human 
nature itself, in the beautiful illustration which his life constantly 
presented of its most attractive graces and most elevated attrib- 
utes. We, who have been the companions and witnesses of his 
judicial labors, cannot but feel the desolation which has visited 
us. One consolation is that he is now beyond the reach of human 
infirmity, and (as we trust) in the possession of the rewards of 
a blessed immortality. This hall will never again be honored 
with his presence. But so long as it shall remain devoted to the 
administration of public justice, so long will it preserve the rec- 
ord of his fame. He who shall in future ages here seek his 
monument need but look around and before him. The voice of 
the eloquent and the learned, which will here pronounce his name, 
will never fail to breathe forth at the same time his most affect- 
ing praise. 

‘*It is the order of the court that the resolutions of the bar 
be entered upon their records; that the judges will wear crape 
on their left arms during the term as a fit _penm of thee 
entire coincidence with the feelings of the bar.’ 


Strory’s Lines ror CENOTAPH. 

Soon after the death of the Chief Justice the Bar in some parts 
of the United States moved to erect a monument to his memory. 
Judge Story was in hopes that in Boston and its vicinity the Bar 
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would erect a cenotaph to his memory at Mount Auburn. The 
following verses were written by Judge Story in February, 1836, 
as an inscription for the cenotaph, which, however, was never 
erected : — 

INSCRIPTION FOR A CENOTAPH. 


To Marshall reared — the great, the good, the wise; 
Born for all ages, honored in all skies; 

His was the fame to mortals rarely given, 

Begun on earth, but fixed to aim in heaven. 

Genius and learning and consummate skill, 

Moulding each thought, obedient to the will; 
Affections pure as e’er warmed human breast, 

And love, in blessing others, doubly blest; 

Virtue unspotted, uncorrupted truth, 

Gentle in age, and beautiful in youth; — 

These were his bright possessions. These had power 
To charm through life and cheer his dying hour. 

Are these all perished? No; but snatched from time, 
To bloom afresh in yonder sphere sublime. 

Kind was the doom (the fruit was ripe) to die; 
Mortal is clothed with immortality. 


Several years after, in the case of Briscoe v. Bank of the Com- 
monwealth of Kentucky, Judge Story voiced his dissent from 
the opinion of the court, which was his last public allusion to his 
friend, the Chief Justice. Said he: ‘* I am conscious that I have 
occupied a great deal of time in the discussion of this great ques- 
tion — a question, in my humble judgment, second to none which 
was ever presented to this court in its intrinsic importance. I 
have done so because I am of opinion (as I have already in- 
timated) that upon constitutional questions the public have a 
right to know the opinion of every judge who dissents from the 
opinion of the court, and the reasons of his dissent. I have 
another and strong motive — my profound reverence and affec- 
tion for the dead. Mr. Chief Justice Marshall is not here to speak 
for himself ; and knowing full well the grounds of his opinion, 
in which I concurred, that this act is unconstitutional, I have felt 
an earnest desire to vindicate his memory from the imputation 
of rashness or want of deep reflection. Had he been living he 
would have spoken in the joint names of both of us. I am sen- 
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sible that I have not done that justice to his opinion which his 
own great mind and exalted talents would have done. But, with 
all the imperfections of my owa efforts, I hope that I have shown 
that there were solid grounds on which to rest his exposition of 
the Constitution.”’ 


EXPONENTS OF THE CONSTITUTION. 


By his own confession Judge Story belonged to the school of 
Mr. Chief Justice Marshall, and he was proud of the fact. The 
two judges lived by the side of each other for twenty-four years, 
influenced each other’s lives, and indirectly the life of the nation, 
whose constitutional exponents they were in an eminent degree. 
The story of this rare friendship is here related without any orna- 
mentation on the eve of John Marshall day, February 4, 1901 — 
a day which will long be remembered by the American bench and 
bar and the American people. The second centennial of John 
_ Marshall day will not be viewed by this generation, but it is be- 
lieved that John Marshall day will come again, and with it the 
memory of one of the grandest Justices that the American people 
have produced. His was the voice of the Constitution. 


Moses. 
CurcaGo, February 2, 1901. 
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CHINESE JURISPRUDENCE.' 


Coming before you this evening, I wish first to express my 
appreciation of the honor you have done me by inviting me to 
deliver an address on this most interesting occasion. It seems 
somewhat strange that the representative of the most ancient 
empire in the world, in the person of such a man as my humble 
self, should be called upon to speak before such a learned body 
as the New York State Bar Association, at the capital city of 
the Empire State in this young Republic. I suppose this is due 
to a natural desire on your part to know something about the 
principles of law that prevail in that ancient empire, not so 
much, I believe, for the purpose of adopting them as for the 
purpose of comparison. 

The law of China may be treated under three heads: common 
law ; statute law; case law. By common law I mean that which 
consists of those principles and rules sanctioned by usage and 
custom from time immemorial, and observed and followed by 
the courts. The customary law rests, undoubtedly, as did the 
Roman law before the publication of the Twelve Tables, upon 
the mores majorum, that is, customs long observed and sanc- 
tioned by the consent of the people. The fundamental social 
principles enunciated by the Book of Rites since the time of 
Chow Kung have continued to exercise a profound influence upon 
the Chinese mind. By fundamental principles, it is meant 
those, such as the patriarchal principle and the fraternal prin- 
ciple, which pervade the law and customs of China as completely 
as the patria potesias ever did the jurisprudence of Rome. 
Another source of common law is to be found in the wise max- 
ims and injunctions of ancient emperors scattered through the 


1 By His Excellency, Wu Ting- ered before the New York State Bar 
Fang, LL.D., Envoy Extraordinary Association at its Annual Meeting at 
and Minister Plenipotentiary of the Albany, N. Y., January 15, 1901, and 
Empire of China to the United States, reprinted from the Proceedings of the 
Spain and Peru. An address deliv- Association. 
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classics. Some of these are forty centuries old, and are still 
scrupulously observed. It is curious to note, in passing, that 
the spirit of the well-known legal maxim, ‘It is better to let 
nine guilty persons go unpunished than to adjudge one innocent 
person guilty,’’ is exemplified in the ancient law of the Chinese. 
I find in the chronicle of Shun, whose reign commenced 2317 
B. C., the established rules of procedure in these words: — 

‘* Pardon inadvertent faults, however great ; and punish will- 
ful crimes, however small. In cases of doubtful crimes, deal 
with them lightly; in cases of doubtful merit, prefer the high 
estimation. Rather than put to death an innocent person, it is 
better to fail in the strict administration of the law.’’ 

Whatever faults and irregularities there are in the Chinese 
judicial system — and I admit that they are not few —I have no 
hesitation in saying that the good old rules quoted in the above 
passage, especially in the last portion of it, are generally 
observed. In the trial of cases for murder and other serious 
crimes, Chinese judges are particularly careful and cautious. 
If there is any point that can be stretched in favor of the accused, 
they will give him the benefit of it. The consequence of wrongly 
convicting an innocent person is most serious. Suppose a per- 
son were convicted and sentenced to death for the crime of 
murder of which he was innocent, and an appeal to Peking re- 
sulted in the reversal of the decision. All the officials who had 
anything to do with the trial of the case, from the governor of 
the province down to the sub-magistrate of the district, would 
be degraded and subjected to the severest punishment. ‘Thus, 
apart from other reasons, the dread of punishment for giving a 
wrong decision acts as a check on the judges and makes them 
extremely careful and painstaking in deciding a case. 

The statute law of China is the most important result of leg- 
islation. Its foundation was laid over twenty centuries ago, and 
since then successive dynasties have built upon it by addition, 
amendment, abrogation, and amalgamation, as circumstances re- 
quired. The standard work, which is now in use over the whole 
Empire of China, is called Ta Ching Luli, generally known as 
the Penal Code. It contains not only the fundamental statutes, 

but also the supplemental laws. It is arranged under seven 


q 
i 
4 
q 


CHINESE JURISPRUDENCE. 345 


neadings, viz.: General, civil, fiscal, ritual, military, criminal 
and that relating to public works, and is subdivided into four 
hundred and thirty-six sections. It also contains a collection of 
important cases which have been decided by the proper authori- 
ties and approved by the Emperor, with notes and comments 
illustrating the practice and theory of the law appended. The 
first edition was published in 1647, only three years after the 
accession of the present dynasty. A new edition is generally 
issued every five or ten years, with summary reports of impor- 
tant cases that deserve notice. The principles on which the 
work is published will be better understood by referring to the 
original preface of the Code. After remarking upon the incon- 
veniences arising from the necessity of aggravating or mitigating 
the sentence of the magistrates, who, previous to the re-estab- 
lishment of an authentic Code of Penal Laws, were not in pos- 
session of any fixed rules upon which they could base a just 
decision, His Majesty, the Emperor Shunchi, goes on to de- 
scribe the manner of revising the Code as follows : — 

‘* A numerous body of magistrates was assembled at the capi- 
tal, at our command, for the purpose of revising the Penal Code 
formerly in force under the late dynasty of Ming and of digest- 
ing the same into a new Code by the exclusion of such parts as 
were exceptionable and the introduction of others which were 
likely to contribute to the attainment of justice and the general 
perfection of the work. The result of their labors having been 
submitted to our examination, we maturely weighed and consid- 
ered the various matters it contained, and then instructed a 
select number of our great officers of State carefully to revise 
the whole for the purpose of making such alterations and emen- 
dations as might still be found requisite. Wherefore, it being 
now published, let it be your great care, officers and magistrates 
of the interior and exterior departments of our Empire, dili- 
gently to observe the same, and to forbear in the future to give 
any decision or to pass any sentence according to your private 
sentiments or upon your unsupported authority. Thus shall the 
magistrates and the people look up with awe and submission to 
the justice of these institutions as they find themselves respec- 
tively concerned in them; the transgressor will not fail to suffer 


| 
t 
i 
i 
| 
4 
q 
4 
i 
i 
f 


346 35 AMERICAN LAW REVIEW. 


a strict expiation of his crimes, and will be the instrument of 
deterring others from similar misconduct; and, finally, both 
officers and people will be equally secured for endless generations 
in the enjoyment of the happy effects of the great and noble 
virtues of our illustrious progenitors.’’ 

It will take up too much time and space to go into a minute 
description of the Code, but it may not be uninteresting to give 
an outline of it. Under the heading of general laws are forty- 
six sections, laying down principles and definitions applicable to 
the whole. The description of the five ordinary punishments ; 
the definition of the ten treasonable offenses ; the rules for the 
mitigation of punishment; the description of the eight privi- 
leged classes, and the general directions regarding the conduct 
of officers, offenses of astronomers, artificers, musicians, and 
women, and indulgence to offenders in consideration of age, 
youth or infirmities, and to offenders for the sake of their par- 
ents, are all minutely given under this head. It may be asked 
how mercy is to be shown to an offender for the sake of his 
parents. Here is the law on the subject : — 

‘s When any offender under sentence of death, for an offense 
not excluded from the contingent benefit of an act of grace, 
shall have parents or grandparents who are sick, infirm or aged 
above seventy years, and who have no other male child or grand- 
child above the age of fifteen to support them besides such 
capitally-convicted offender, this circumstance, after having been 
investigated and ascertained by the magistrate of the district, 
shall be submitted to the consideration and decision of his Im- 
perial Majesty. Any offender who, under similar circumstances, 
has been condemned to undergo temporary or perpetual banish- 
ment, shall, instead thereof, receive 100 blows, and redeem him- 
self from further punishment by the payment of the customary 
fine.’’ 

In order not to frighten my hearers who are opposed to cor- 
poral punishment, I will explain that a sentence of 100 blows is 
nominal. A reduction of sixty per cent is allowed, which means, 
in this case, only forty blows; and these forty blows can, ac- 
cording to the Code, be commuted to a pecuniary payment. The 
reason for such special grace, shown to an offender who is the 
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only child of his parents, is based upon the obligations of a man 
to support and take care of his parents and grandparents, for 
these old folks would have to suffer if their only child should 
be executed. 

The six remaining main divisions of the Code pertain to the 
six administrative boards of the government in Peking. The 
second division, which treats of civil laws in twenty-eight sec- 
tions, has two books, one relating to the system of government 
and the other to the conduct of officials, etc. The hereditary 
succession of rank and titles is regulated, and punishments are 
laid down for those who illegally assume such honors. The sec- 
ond book provides punishment for failing to execute an imperial 
edict ; for destroying or discarding edicts and seals of office; for 
neglecting to make full reports to superior officers, as required 
by law; for omitting to use an official seal when necessary, etc. 
A knowledge of the law isa great advantage, for it is enacted 
that all officers and others in the employ of the government ought 
to study diligently and make themselves perfect in the knowl- 
edge of the law, and thut all private individuals, whether hus- 
bandmen or artificers, or whatever else may be their calling or 
profession, who are found capable of explaining the nature and 
comprehending the objects of the laws, shall receive their pardon 
in all cases of offense resulting purely from accident or imput- 
able to them only from the guilt of others, provided it be their 
tirst offense. 

The third division, which has eighty-two sections, is devoted 
to fiscal laws. It is subdivided into seven books. The first 
book, containing fifteen sections, deals with matters relating to 
the enrollment of families and individuals, to succession and in- 
heritance, to levy of taxes and personal services and to the care 
of the aged and infirm. The second book, with eleven sections, 
treats of the subject of lands and tenements. There is one sec- 
tion which prohibits officers of the government from purchasing 
lands within the limits of their jurisdiction. It runs thus: — 

‘* The officers in any of the departments of government which 
possess a territorial jurisdiction shall not, during the exercise of 
their authority therein, purchase, or hold by purchase, any lands 
or tenements within the limits of such jurisdiction ; whoever is 
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convicted of a breach of this law shall suffer fifty blows, and be 
removed from his office, but shall not thereby be rendered in- 
capable of holding office under the government elsewhere ; the 
lands and tenements so unlawfully held shall be forfeited to the 
government.”’ 

The reason for this enactment is that if governors and other 
officials were permitted to buy and sell lands, etc., they would 
be competing with the people in their business. The third 
book, with seventeen sections, prescribes rules for marriages 
between different clusses of society. The law provides various 
degrees of punishment for a man or woman who marries during 
the legal period of mourning for a deceased parent, and for 
a widow who marries again within the legal period of mourning 
for her deceased husband, the period of mourning in each case, 
I may state, being twenty-seven months. This law could never 
be passed or enforced in Europe or in this country where 
every man or woman after coming of age can marry whenever 
he or she likes. But our law goes further. ‘* Whoever mar- 
ries a wife or husband, having a father, mother, grandfather or 
grandmother at the same time under confinement in prison for 
a capital offense, shall be punished with eighty blows. Nev- 
ertheless, if any such person enters into the marriage state at 
such period by the express command of his or her parent or 
grandparent in prison, no punishment shall ensue, provided 
the usual feast and entertainment is omitted; otherwise a pun- 
ishment of eighty blows shall be still inflicted.’’ The prohibi- 
tions as to marriage between persons on account of consan- 
guinity and other relationships are more numerous and general 
than those in this country or in Europe. Section 107 pro- 
vides that ‘* whenever any persons having the same surname or 
family name intermarry, the parties and the contractor of the 
marriage shall each receive sixty blows, and, the marriage being 
null and void, the man and woman shall be separated, and the 
marriage presents forfeited to the government.’’ Generally 
speaking, names of families in China are numerous, but they are 
few in proportion to the immense population. It can be easily 
understood that the prohibitions imposed by this section has often 
been found embarrassing and inconvenient. In the interior of 
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China there are many villages and towns, nearly all of whose in- 
habitants bear the same surname. Great hardship is felt, if they 
be not allowed to contract marriage among themselves. This 
difficulty renders it necessary to relax the stringent enforcement 
of that prohibition in those places. 

Section 108 forbids marriage between parties related by mar- 
riage in these words: — 

‘+ All marriages between persons who, through another mar- 
riage, are related to each other in any of the four degrees, and 
all marriages with sisters by the same mother, though by a dif- 
ferent father, or with the daughters of a wife's former husband, 
shall be considered as incestuous. A man shall not marry his 
father’s or mother’s sister-in-law, his father’s or mother’s aunt’s 
daughters, his son-in-law’s or daughter-in-law’s sister, or his 
grandson’s wife’s sister, on pain of receiving 100 blows for such 
offense. Whoever marries his mother’s brother’s or mother’s 
sister’s daughter shall receive eighty blows, and in these, as well 
as the foregoing cases, the marriage shall be annulled. 

As to marriage with relations by blood or with the widows of 
such relations, it is enacted as follows: — 

‘s Whoever marries a female relation beyond the fourth 
degree or the widow of a male relation equally remote, shall be 
punished with a hundred blows. Whoever marries the widow 
of a relation in the fourth degree or of a sister’s son shall be 
punished with sixty blows and one year’s banishment. Who- 
ever marries the widow of any nearer relation shall be punished 
according to the law against incestuous connections with such 
persons. Nevertheless, when the connection has been broken 
up by a divorce or an intervening marriage with a stranger, the 
offense shall, in general, be only punished by eighty blows. 
Whoever marries his brother’s widow shall be strangled. Who- 
ever marries any female relation in the fourth or any nearer 
degree shall be punished according to the law concerning incest, 
and all such incestuous marriages shall be null and void.”’ 

There is a provision against the marriage of priests. If a 
Buddhist or Taoist priest shall marry, he shall be punished 
with eighty blows and be expelled from the order to which he 
belongs, and the marriage shall be null and void. 
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The law sanctioning divorce gives seven justifying causes, 
namely : barrenness, lasciviousness, disobedience to her husband’s 
parents, talkativeness, thievery, jealousy and leprosy. This is, 
however, almost annulled by the other part of the same section, 
which declares that, although one of the seven above causes of 
divorce can be chargeable upon the wife, yet if any of the three 
reasons against a divorce should exist, namely, (1) the wife 
having mourned three years for her husband’s parents; (2) the 
family having become rich after having been poor at the time of 
the marriage, and (3) the wife having no parents living to re- 
ceive her back again, then none of the seven afore-mentioned 
causes wili justify a divorce, and if the husband should put 
away his wife upon such grounds, he shall be punished and 
obliged to take her back. 

The fourth book of the third division contains regulations 
concerning coinage and collection of revenue and for guarding 
granaries and treasures. The fifth book contains provisions for 
the prevention and punishment of smuggling. The salt trade in 
China, the duties on which form a considerable source of 
revenue, is a regulated monopoly, carried on by a limited 
number of merchants, to whom licenses are granted by the 
crown, and whose proceedings are at the same time subjected to 
the inspection and control of public officers, specially appointed 
to that service in each province. It is not to be wondered at 
that severe measures are provided against smuggling in salt. 

The sixth and seventh books deal with usury, license of com- 
mercial agents, and false weights and measures. It may be 
noted that the legal rate of interest is three per cent per mensem, 
but in practice it is considerably lower. 

There is a provision against monopolists and unfair traders 
which is worth quoting. Section 154 reads : — 

‘* When the parties to a purchase or sale of goods do not 
amicably agree respecting the terms, if one of them, by mo- 
nopolizing or otherwise using undue influence in the market, 
obliges the other to allow him an exorbitant profit, or if artful 
speculators in trade, by entering into a private understanding 
with the commercial agent and by employing other unwarranta- 
ble contrivances, raise the price of their own goods, although of 
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low value, and depress the prices of those of others, although of 
high value, in all such cases the offending parties shall be sever- 
ally punished with eighty blows, each for his own misconduct. 
When a trader, observing the nature of the commercial business 
carried on by another, contrives to suit or manage the disposal 
or appreciation of his own goods in such manner as to derange 
and excite distrust against the proceedings of the other, and 
thereby draws unfairly a greater proportion of profit to himself, 
than usual, he shall be punished with forty blows.’’ 

There are no trusts in China yet; but if there should be 
such, I fear the local authorities will put them down under the 
law. 

The fourth main division of the code in twenty-six sections 
contains the regulations for state sacrifices and ceremonies and 
other ritual laws. The provisions concerning the duties of 
mourning are minute and severe. 

‘* If a son, on receiving information of the death of his father 
or mother, or a wife, on receiving information of the death of 
her husband, suppresses such intelligence, and omits to go into 
lawful mourning for the deceased, such neglect shall be punished 
*with sixty blows and one year’s banishment. If a son or wife 
enters into mourning in a lawful manner, but, previous to the 
expiration of the term, discards the mourning habit, and, forget- 
ful of the loss sustained, plays upon musical instruments and 
partakes in festivities, the punishment shall amount for such 
offense to eighty blows. Whoever, on receiving information of 
the death of any other relation in the first degree than the above- 
mentioned, suppresses the notice of it, and omits to mourn, shall 
be punished with eighty blows; if, previous to the expiration of 
the legal period of mourning for such relation, any person casts 
away the mourning habit, and resumes his wonted amusements, 
he shall be punished with sixty blows. When any officer or other 
person in the employ of the government has received intelligence 
of the death of his father or mother, in consequence of which 
intelligence he is bound to retire from office during the period of 
mourning; if, in order to avoid such retirement, he falsely rep- 
resents the deceased to have been his grandfather, grandmother, 
uncle, aunt, or cousin, he shall suffer punishment of 100 blows, 
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be deposed from office and be rendered incapable of again entering 
into the public service.’’ 

The law of compulsory mourning for a fixed period, during 
which the mourner has to give up his office, frequently works 
great hardship; -but it has to be observed, especially in the case 
of an official. 

In connection with this subject, I may mention a case that 
has happened to come under my notice, in which the custom of 
mourning for the nearly related dead was utterly ignored. Some 
years ago a highly respected Englishman in China lost his mother. 
When the news reached him, he was deeply affected for he loved 
his mother dearly. But whatever his inner grief might be, there 
was no outward sign of it. He would not put on mourning in 
any form. There was no change in the color or material of his 
garments, nor did he wear any crape on his hat. In his corre- 
spondence he continued to use the ordinary stationery without 
the regulation black border to indicate that anything unusual 
had passed upon his daily life. His conduct seemed to me at 
the time to be nothing less than scandalous, and I remonstrated 
with him. He explained that he felt the deepest grief at the 
death of his mother; but as he did not believe in the conven-- 
tional mode of mourning, he considered all outward signs as 
superfluous, inasmuch as they could not add anything more to 
his sorrow. Whether such conduct is, or is not, consonant with 
the sentiment of this country, I have to leave to others who are 
moralists to decide. 

The fifth main division, which treats of military laws in 
seventy-one sections, makes provisions for the protection of the 
imperial palace, the government of the army, the guarding of 
frontier passes, the management and rearing of horses and cattle 
for military or imperial use, and the forwarding of dispatches 
by couriers. There is a section dealing with vicious and dan- 
gerous animals, according to which, if such animals should not 
be properly tied and confined, and any person should be killed 
or wounded by them, the owner thereof would be obliged to 
redeem himself from the punishment incurred for manslaughter 
by the payment of a fine or by making suitable compensation. 
The rarity of cases of biting or killing by ferocious dogs in 

China is mainly attributable to the severity of this law. 
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The sixth main division, which deals with criminal laws, is 
most important. It contains 170 sections, arranged in eleven 
books. They treat of robbery, of theft, of homicide, of murder, 
of quarreling and fighting, of abusive language, of indictments 
and informations, of bribery and corruption, of forgery and 
fraud, of incest and adultery, of arrest and escape of criminals, 
of imprisonment, of execution, and lastly of miscellaneous 
offenses. Under the head of robbery is included high treason, 
which is considered the gravest crime in Chinese law. To it are 
attached the severest penalties imaginable with the view not 
only of punishing the offenders, but also of deterring others 
from following their evil example. It is described in these 
terms : — 

‘* High treason is either treason against the State by an at- 
tempt to subvert the established government, or treason against 
the sovereign by an attempt to destroy the palace, in which he 
resides, the temple in which his family is worshiped, or the 
tombs, in which the remains of his ancestors are deposited. All 
persons convicted of being principals or accessories to the actual 
or designed commission of this heinous crime, shall suffer death 
by a slow and painful execution. All the male relations in the 
first degree, at or above the age of sixteen, of persons convicted 
as aforesaid, viz., the father, grandfather, sons, grandsons, pa- 
ternal uncles and their sons, respectively, shall be beheaded. 
All the other male relations at or above the age of sixteen, how- 
ever distant their relationship and whether by blood or marriage, 
shall likewise suffer death by being beheaded, if they were liv- 
ing under the same roof with the treasonable offender, at the 
time the offense was committed. The male relations in the first 
degree under the age of sixteen, and the female relations in the 
first degree of all ages, shall be distributed as slaves to the great 
officers of State. The property of every description belonging 
to treasonable offenders shall be confiscated for the use and ser- 
vice of the government. All persons who, privy to the com- 
mission, or to the intent to commit the crime of high treason, 
willfully conceal and connive at the same, shall be beheaded.”’ 

It will be seen that when a person commits such an enormous 
crime as high treason, not only he himself will be severely pun- 
VOL. XXXV. 23 
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ished, but his wife, his family, and all his relations also will 
have to suffer; hence this crime is very rarely committed in 
China. 

Using abusive language renders the speaker liable to punish- 
ment, for the law provides that ‘* persons abusing each other 
shall be punishable with ten blows respectively.’? But much 
more severe punishment is imposed for using abusive language 
to a parent, paternal grandfather or grandmother. It is pro- 
vided that any person who is guilty of addressing abusive lan- 
guage to his or her father or mother, or father’s parents, or a 
wife who rails at her husband’s parents or grandparents shall be 
strangled; provided always that the persons so abused complain 
themselves to the magistrates, and had personally heard the lan- 
guage addressed to them. [I find this provision is similar in 
terms to the injunction of Moses as given in the ninth verse 
of the twentieth chapter of the book of Leviticus: «* Every one 
that curseth his father or mother shall be surely put to death ;- 
he hath cursed his father or his mother; his blood shall be upon 
him.” 

The seventh main division has thirteen sections relating to 
public works, such as the preservation and repair of public build- 
ings, roads and bridges; the proper officials of the government 
are charged with the duty of keeping all such in good order. 

From the above summary of the statute law, it will be noticed 
that the Code comprehends a great variety of subjects and goes 
into many details. It was foreseen by the compilers that there 
might be still some offenses beyond the reach of any of the 
express provisions in the Code. Not wishing that such offenses 
should go unpunished, they have added this very comprehensive 
section: ‘* Whoever is guilty of improper conduct, though not 
expressly prohibited, shall be punished at the least with forty 
blows, and when it is of a serious nature, with eighty blows.’’ 
Under this section, all offenses imaginable, not expressly pro- 
vided for, are considered as coming within its purview, and pun- 
ishable in accordance with this provision. I fear that such a 
general law would not be tolerated by the people of a free coun- 
try, nor approved by lawyers, who naturally wish to secure as 
much freedom and liberty for their clients as possible. I must 
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not omit to state that besides the laws and regulations contained 
in the Code, every high provincial officer has the right to issue 
proclamations having the force of law within his own jurisdic- 
tion to meet local requirements and unforeseen exigencies. Such 
orders affect the welfare of the people, and sometimes prescribe 
severe penalties in case of violation. But all official acts of this 
character must be reported to the proper board at Peking, as 
well as the Emperor, for approval. 

Competent foreigners, who have long been in China and are 
acquainted with the customs and laws of the people, are of the 
opinion that ‘*a broad survey of Chinese legislation, judged by 
the results and the general appearance of society, gives the im- 
pression of an administration far superior to other Asiatic coun- 
tries.’? Let me quote the comment of the Ldinburgh Review on 
this subject. It says :— 

‘« By far the most remarkable thing in this Code is its great 
reasonableness, clearness, and consistency, the business-like 
brevity and directness of the various provisions, and the plain- 
ness, and moderation, in which they are expressed. There is 
nothing here of the monstrous verbiage of most other Asiatic 
productions, none of the superstitious deliration, the miserable 
incoherence, the tremendous non-sequiturs, and eternal repeti- 
tions of those oracular performances — nothing even of the tur- 
gid adulation, accumulated epithets, and fatiguing self-praise of 
other eastern despotisms — but a calm, concise and distinct series 
of enactments, savoring throughout of practical judgment and 
European good sense, and, if not always conformable to our im- 
proved notions of expediency, in general approaching to them 
more nearly than the codes of most other nations. When we 
pass, indeed, from the ravings of the Zend-Avesta or the Pura- 
nas to the tone of sense and business in this Chinese collection, 
we seem to be passing from darkness to light, from the drivel- 
ings of dotage to the exercise of an improved understanding ; 
and redundant and absurdly minute as these laws are in many 
particulars, we scarcely know any European Code that is at once 
so copious and so consistent, or that is so nearly free from in- 
tricacy, bigotry and friction. In everything relating to political 
freedom or individual independence, it is, indeed, wofully de- 


| 
if 
q 
q 
. 
q 
q 
a 
q 
a 
ay 
4 
4 
4q 
‘ a 
4 


356 35 AMERICAN LAW REVIEW. 


fective; but for the repression of disorder and the gentle coer- 
cion of a vast population, it appears to be equally mild and 
efficacious.’ 

The system of procedure for the administration of the law is 
peculiar, and essentially different in many respects from that 
which prevails in America and Europe. In the first place, we 
have no such thing asa jury. The judge, or magistrate, as the 
case may be, tries the case alone, and has to decide it according 
to law and equity. He has not only to sift the evidence thor- 
oughly, but to find more in case of insufficiency to secure a con- 
viction. No sentence can be passed without the confession of 
the accused. Hence the cruel practice of extorting confession 
by torture, I am sorry to say, is often resorted to. But the 
consequence of convicting the wrong person is very serious. In 
some cases, the magistrate has to suffer the same punishment 
that has been inflicted upon the innocent victim. This has the 
effect of causing all magistrates and judges to be extremely 
careful in investigations of cases. I shall give an illustration of 
how a case is tried from beginning to end. Let me first define 
the duties, powers, and responsibilities of a magistrate in a dis- 
trict. Though a magistrate holds a comparatively low rank, 7. e., 
only the seventh in the official hierarchy, the responsibilities of 
his position are exceedingly varied and heavy. He is consid- 
ered as a father to the people and held responsible for their wel- 
fare and good behavior. If a crime is committed within his 
jurisdiction, he is bound to discover and arrest the offender. 
He has under him a body of police and detectives, whom he can 
dispatch on missions of this character. If the offender cannot 
be found, he is liable to be degraded; so he has good reason to 
exert himself to the utmost to bring the guilty to justice. In 
case the offender is duly captured, he has to summon the com- 
plainant and witnesses and hold court for the trial of the case. 
He has no jury or assessor to assist him in the discharge of his 
duties. All that he can do is to spare no pains to get at the 
merits of the case and decide accordingly. There is no lawyer 
in court to help him in the examination of witnesses either 
for the prosecution or for the defense or to give him points 
of law bearing upon the case. He has, however, in his 
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yamen or office, law secretaries, who are of great assist- 
ance to him. As I have said before, there are no lawyers 
in China corresponding to those in this country and in Europe. 
But there is a class of men who are well versed in the technical- 
ities and intricacies of the law, and in every yamen are always 
two or three such men, who have exclusive charge of legal mat- 
ters. They are not only law secretaries, but also jurisconsults 
to their chiefs. No case of importance is decided in court with- 
out their having been first consulted and their opinion obtained. 
They are extremely skillful in sifting and weighing evidence and 
in applying the law to the case in hand. Instances are not want- 
ing, in which they have been, to their credit, instrumental in re- 
versing erroneous decisions of judges and magistrates. Now to 
return to the case in question, the magistrate, as a matter of 
course, has to show the law secretaries all the testimony taken 
and to consult with them not only as to its sufficiency and in- 
sufficiency, but also as to the law to be applied under the circum- 
stances. If they consider the evidence insufficient for conviction, 
then he must get more evidence or dismiss the case. In impor- 
tant cases, such as burglary and murder, after the offender is 
duly convicted, the magistrate has to forward all the evidence 
with his report of the case, to his immediate superior, the prefect, 
for approval. The prefect, in his turn, has to report the same © 
to the provincial judge, who, in his turn, has to report the same 
to the governor or the viceroy, as the case may be. It is abso- 
lutely necessary that all these high officials should confirm the 
sentence pronounced by the magistrate before it can be carried 
out. In case of a death sentence, the governor has to transmit 
to the board of punishments at Peking, full copies of all papers 
pertaining to the case with his report, and at the same time 
memorialize the throne for approval before the murderer can be 
executed. If the emperor or the board of punishments con- 
siders the sentence as unsupported by the weight of the evidence, 
the execution will be stayed, and the case remanded for a new 
trial. 

Not many years ago a man anda woman were charged with the 
murder, by poisoning, of the woman’s husband. The case was first 
tried by the magistrate of the district where the alleged murder 
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was committed. The parties were found guilty.and sentenced 
to death according to law. The case was successfully reviewed 
by the prefect, the provincial judge and the governor, all of 
whom confirmed the sentence. Finally an appeal was taken to 
Peking, and the Emperor granted a new trial. Then the case 
was reopened. After a searching examination, it was found that 
the woman’s husband did not die of poisoning, as certified by 
the different provincial officials, and the sentence was set aside. 
For this miscarriage of justice, all those officials, from the gov- 
ernor to the magistrate, were punished; the judge and the mag- 
istrate suffered the most. Thus it will be seen that, though the 
provincial authorities have great powers still they cannot escape 
severe punishment if they are found to abuse or improperly ex- 
ercise those powers. 

There are several features in the judicial proceedings of a 
Chinese court which must seem peculiar and strange to a western 
observer. A witness is not treated in the same way as he 
would be in this country; that is to say, after giving his testi- 
mony, he is allowed to go home. In a Chinese court he is gen- 
erally detained, and only in minor cases is he allowed to go away 
on bail. As a rule, all witnesses, especially in serious cases, 
are confined and deprived of their liberty until the ter- 
mination of the case. For this reason it is very difficult to get 
people to go voluntarily to court to give evidence. Persons who 
have reached the age of eighty, or are under ten years of age, or 
are grievously infirm, are exempted from being called upon to 
give evidence. An official also has the same privilege. He is 
not compelled to give his testimony in open court. Even when 
he is the plaintiff or the defendant in an action, he need not 
appear in person, but can send some one to represent him. If 
his testimony is absolutely necessary, he can draw up a statement 
at home and send it to court. 

Another peculiarity in the Chinese system is that a judge or 
magistrate can “delegate another official to try a case for him. 
When the deputy holds court he exercises all the powers of his 
principal, and if he renders a wrong decision, he and his princi- 
pal are equally held responsible. 

As I have already said before, the judicial powers of a magis- 
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trate are very great. In every case that comes before him he 
has to follow the law, but where the code or statute law is silent, 
he is at liberty to decide according to the equity of the case. 
Thus his tribunal is not only a court of law, but a court of equity 
also. I would add that it has civil as well as criminal jurisdic- 
tion. In fact, it takes cognizance of all sorts of cases, from a 
petit family quarrel to a divorce, from an assault to a murder, 
from a suit for ten dollars to one involving millions. 

It can be inferred from what I have said that the line of demar- 
cation between criminal and civil cases is not clearly defined. 
Civil suits, such as those relating to lands, mortgages, debts, etc., 
are tried by the same tribunal, the procedure being nearly the 
same asin criminal cases. Indeed, the penalties imposed for 
non-fulfillment of the decrees of the court ure not essentially 
different. 

The laws and practices of China above described have now 
been enforced for many centuries. Generations of Chinese have 
lived, moved, worked and died under them. Time has proved 
that they are adapted to the needs and genius of the people. 
True it is that now and then they see a miscarriage of justice, 
but they believe that this is due to the incompentency or corrup- 
tion of the presiding officer, and not to any defect or imperfection 
in their system. It was not till a mixed case occurred and had 
to be tried that the inequality of their laws and imperfection of 
their system became apparent to them. When I say a mixed 
case, I mean one in which the complainant or plaintiff is a Chi- 
nese and the defendant a foreigner, or vice versa. In the treaties 
which China has concluded with different countries it is stipulated 
that so long as the laws of China differ so much from those of 
other countries, ‘* there can be but one principle to guide judicial 
proceedings in mixed cases, namely, that the case is tried by the 
official of the defendant’s nationality, the official of the plaintiff’s 
nationality merely attending to watch the proceedings in the 
interests of justice. The law administered will be the law of the 
nationality of the officer trying the case.’’ By virtue of these 
treaty provisions, if a Chinese assaults a foreigner, he is) to be 
tried and punished according to Chinese law; but, if he is assaulted 
by a foreigner, the case can only be tried by the foreigner’s 
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consul. If convicted, he is punished, not in accordance with 
Chinese law, but in accordance with the law of his own coun- 
try, which is generally much more lenient than the Chinese law. 
The dissimilarity and inequality in the punishments inflicted on 
offenders. in mixed cases will at once be apparent, if we take, 
for an example, the case of homicide. Supposing a foreigner is 
killed in an affray by a Chinese, the latter will have to suffer 
death in accordance with section 290 of the Penal Code, which 
provides that ‘‘all persons guilty of killing in an affray, that is 
to say, striking in a quarrel or affray so as to kill, though with- 
out any express or implied design to kill, shall, whether the 
blow was struck with the hand or the foot, with a metal weapon 
or with any instrument of any kind, suffer death by being 
strangled after the usual period of confinement.’’ But, if the 
case is reversed, that is to say, if a Chinese is killed by an Euro- 
pean or an American, the accused will not, in any case, be sen- 
tenced to death. In all probability, he will be sentenced to a 
longer or shorter term of imprisonment according to circum- 
stances, or, perhaps, let off with a fine. If the Chinaman ig 
killed in play or purely by accident, no American or European 
court will convict the killer. But it is a very different matter 
with a Chinaman, if he should be the killer in such acase. The 
consequences are serious, as he is surely to be convicted under 
section 292 of the Code, which reads :— ; 

‘* All persons playing with the fists, with a stick, or with any 
weapon or other means whatsoever which can be made the 
instrument of killing, and thus killing or wounding some indi- 
vidual, shall suffer the punishment provided by the law in any 
ordinary case of killing or wounding in an affray; otherwise 
any person who, being engaged in an affray, by mistake kills or 
wounds a bystander, shall be punished in the same manner, that 
is, shall suffer death by being strangled.”’ 

Now, let me take a civil case. Suppose a foreigner is sued 
by a Chinese merchant for the recovery of a debt of $10,000. 
The case naturally comes up before the consul of the country 
to which the foreigner belongs. The Chinese merchant has to 
produce strong evidence in support of his claim in order to ob- 
tain a judgment in his favor. Even then he is not sure that he 
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can recover his money. If the foreigner has any goods or any 
other kind of property that can be seized, the Chinese merchant 
may, perhaps, be able to get possession of them and have them 
sold to satisfy his claim. But it is more likely that there is 
nothing he can levy on. In that case he has no further remedy. 
According to the law of some nations, a judgment-debtor cannot 
be put in jail. Furthermore, a foreigner, who owes other peo- 
ple money and is unable to pay his debts in full, can either go 
into bankruptcy under the insolvent law, or make a general 
assignment for the benefit of his creditors. If he resorts to 
either course in astraightforward manner without fraud, his whole 
indebtedness is wiped out, no matter how much or how little his 
creditors may get back in the settlement. Henceforth he can 
engage in business again without any old debts hanging over 
him. 

Now let us see what a Chinese can do, or rather cannot do, when 
he is unfortunate enough to run heavily indebt. All that he can 
do is to call a meeting of his creditors and offer to settle with 
them on an equitable basis. But, if any of his creditors refuse 
to accept his terms, there is no Chinese court or insolvent law 
that can give him relief. If a judgment is obtained against him 
by a foreigner in a suit brought for the purpose, his property will 
be seized. If that does not realize enough to pay his debts in 
full, the property of his wife and children, and frequently of his 
parents and brothers also, is distrained. In the meantime he is 
arrested and put under confinement until the full amount he owes 
the foreigner is satisfied. Let me give you a case in point. I 
have in mind a respectable Chinese merchant I knew, who, on 
account of his reckless, but perfectly legitimate, speculations in 
business, had the misfortune of becoming insolvent. Among his 
creditors was a foreigner, who, through the consular representa- 
tive of his country, brought « suit against him. He was sum- 
moned to appear before the proper Chinese magistrate, and, as 
the amount of the claim was not disputed, he was at once confined 
in the yamen. In the meantime all his property was seized and 
sold, but it did not realize enough to pay the full amount of the 
judgment debt. I learned subsequently that he was kept in jail 
for several years, and could not regain his liberty until his rela- 
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tives came forward and helped him to pay all that he owed the 
foreigner. 

It may be urged, on the other hand, that, in the cases just 
cited, the parties were dealt with according to the laws of their 
respective countries, and that, if the parties had been all Chinese, 
they would have received exactly the same treatment. This, I 
admit, is, indeed, true. But the fact remains that, for the same 
offense committed in China, different punishments are imposed 
according as the offender is a foreigner oraChinese. A Chinese 
offender is severely dealt with in accordance with the law of the 
land, but a foreign offender is tried by a different code, which 
is more lenient in its provisions, and receives far less punish- 
ment from the consequences of his misdeeds. This state of 
things is anything but satisfactory. It often produces friction 
between the foreign and the local officials, and is a constant source 
of complaint among the natives. The Penal Code has now been 
in force for more than two hundred and fifty years. Many of 
its provisions are taken from the codes of preceding dynasties 
and embodied in it. Atthe time of its adoption it was, no doubt, 
suited to the circumstances of that period, for the Empire of 
China was then practically shut out from commerce and inter- 
course with the western nations. There were no ports opened 
to foreign trade, where hundreds and thousands of foreigners 
could reside and transact business with the natives as there are 
now. There were no treaties with other nations then in force, 
conferring ex-territorial rights and special privileges upon for- 
eigners in the country as there are now. What is needed, in 
my humble opinion, is to recast and revise the code to suit the 
requirements and circumstances of the present day. Many of 
its sections should be retained, while many others, which are not 
in keeping with the present state of society, should be consider- 
ably modified, if not entirely changed. I may say that efforts 
have been made in this direction on my part, but so far without 
success. In view of the many thousands of foreigners residing 
in various parts of China and the vast trade that is being daily 
carried on by millions of natives with them, it seems to me that 
there is an urgent necessity for the compilation of a commercial 
code, giving the laws relating to patents, copyrights, corpora- 
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tions, shipping and other kindred subjects and also a Code of 
Procedure for the trial of mixed cases, both criminal and civil. 
The want of such Codes is severely felt. It seems to me that 
now is just the time for such a useful work. The power, which, 
through its advice and influence, is instrumental in bringing 
about so beneficent an undertaking as this will confer a great 
boon on foreigners and natives alike in China. 

We have just passed out of an old century and entered the 
threshold of a new one. The nineteenth century has furnished 
many examples of noble achievements of men and nations for 
our admiration and emulation — such as the abolition of slavery, 
the emancipation of serfs, the extension of intercourse and com- 
merce between peoples, the mitigation of the horrors of war and 
the gradual recognition of the principle of arbitration in the 
settlement of international disputes. Now, we are at the begin- 
ning of the twentieth century. He would be a bold man, indeed, 
who should predict that during this century the millennium would 
surely come. But I think it is not tov sanguine to hope that the 
opening of the new century will be signalized by the erection of 
a grand monument of humane legislation, which, while provid- 
ing just punishment for evil-doers, shall secure equal rights and 
liberty to both foreigners and natives in China without distinc- 
tion or discrimination. In this noble work I trust that this great 
nation, with the advice and assistance of the eminent lawyers 
of the Empire State, will takea prominent part. Happy will be 
the day when uniform principles of law, based on justice and 
equity, shall prevail throughout the world. 
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THE LATEST PHASE OF THE ORIGINAL PACKAGE 
DOCTRINE. 


In the late case of Austin v. Tennessee,! the Supreme Court 
of the United States was again called upon to decide what con- 
stitutes an original package within the meaning of the interstate 
commerce clause of the Federal Constitution. By a statute en- 
acted in 1897, the State of Tennessee made it a misdemeanor, 
punishable by a fine of not less than $50.00 for any person to 
sell cigarettes within the borders of the State, or to bring them 
_ into the State for the purpose of selling them. Austin bought 
a lot of cigarettes by order from the manufacturer in North 
Carolina, and had them delivered to him in Tennessee by an ex- 
press company. The cigarettes were put up in small paper boxes; 
each box being three inches long and one and one-half inches 
wide, and containing ten cigarettes. 

The express company carried the cigarettes from North Caro- 
lina to their destination in Tennessee in an open basket, and 
there delivered them to Austin, and carried the basket away. 
Austin sold one of these packages without breaking it, to Brown, 
tor which he was tried and convicted. The Supreme Court of 
Tennessee sustained the conviction, and the Supreme Court of 
the United States, by a majority of five judges against four, has 
now affirmed the Supreme Court of Tennessee upon the ground 
that the box was too small to constitute an original package of 
interstate commerce. The majority opinion was written by 
Mr. Justice Brown and concurred in by Justices Harlan, Gray, 
White and McKenna; while Mr. Justice Brewer wrote a vigor- 
ous and elaborate dissenting opinion, in which the Chief Justice 
and Justices Shiras and Peckham concurred. 

The majority opinion states the question thus : — 

‘¢ We are remitted to the inquiry whether a paper. package of 
three inches in length and one and one-half inches in width, con- 
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taining ten cigarettes, is an original package protected by the 
Constitution of the United States against any interference by the 
State while in the hands of the importer? This we regard as the 
vital question in the case.”’ 

The gist of the decision is contained in the following para- 
graph : — 

«* And yet we are told that each of these packages is an origi- 
nal package, and entitled to the protection of the Constitution 
of the United States as a separate and distinct importation. We 
can only look upon it as a discreditable subterfuge, to which 
this court ought not to lend its countenance. If there be any 
original package at all in this case, we think it is the basket, and 
not the paper box.”’ 

While the closing sentence just quoted, would seem to indicate 
that the court doubted whether the question of original package 
was involved in the case, it nevertheless placed the decision upon 
that point and held that the box was too small to constitute an 
‘‘ original package.’’ Why the size of the package could affect 
the question, it is indeed difficult to see. In Schollenberger v. 
Pennsylvania, a ten-pound package of oleomargarine was held to 
be an ‘ original package.’’ And if the importation be an 
‘*‘ original package,’’ it is still more difficult to understand how 
the intention or object of the importer can affect his right to 
import it. There is no law defining the size of an original 
package. On the contrary, U. S. Revised Statutes, Section 
3392, required the manufacturer of these cigarettes to put them 
up in packages of ten, twenty, fifty or one hundred cigarettes 
each. The court, however, says that this isa mere regulation 
for the purpose of taxation. That is true, but it is the only law 
regulating the size of the paekage, and should at least be persua- 
sive upon that subject. The court might have been justified in 
following the classification required by the revenue statute; but 
when it ignores the statute and adopts another classification, the 
reason therefor should be plain and satisfactory. It is neither 
plain nor satisfactory in this case. And yet the decision is 
sound when put upon the proper ground. 
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The *‘ original package ’’ doctrine has grown up under these 
two sections of the Federal Constitution: — 

‘¢The Congress shall have power * * * to regulate com- 
merce with foreign nations, and among the several States, and 
with the Indian Tribes.’’ ? 

‘* No State shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws,’’ etc.’ 

The first clause cited gives Congress the right to regulate com- 
merce in the instances specified, while the second clause cited is 
a limitation upon the power of the States in the cases therein 
specified. While most of the cases concerning ‘‘ original pack- 
ages’’ have arisen under the granting clause to Congress, the 
first case upon the subject really arose under the limitation clause, 
prohibiting any State from laying imposts or duties on imports. 
That case was Brown v. Maryland,® decided in 1827, in which a 
statute of Maryland requiring importers of foreign goods and 
persons selling such goods, to take out a State license, was held 
to be repugnant to both clauses of the Federal Constitution above 
quoted. 

The following sentence from Chief Justice Marshall’s opinion 
in that case contains the germ of the ‘‘ original package ’’ doc- 
trine, or, to use Justice Brown’s language in the Austin case, 
‘‘this sentence contains in a nutshell the whole doctrine upon 
the subject of original package, upon which so formidable a 
structure has been attempted to be erected in subsequent cases.’’ 

‘¢ It is sufficient,’’ says Chief Justice Marshall, ‘‘ for the pres- 
sent to say, generally, that when the importer has so acted upon 
the thing imported that it has become incorporated and mixed 
up with the mass of property in the country, it has, perhaps, 
lost its distinctive character as an import, and has become sub- 

ject to the taxing power of the State; but while remaining the 
property of the importer, in his warehouse, in the original pack- 
age, in which it was imported, a tax upon it is too plainly a duty 
on imports to escape the prohibition in the Constitution.’’ 
It will be noticed that this was a case of importation of foreign- 
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goods by Brown, and that the decision is based upon the limita- 
tion clause forbidding a State from laying a duty on imports. 
The opinion held, in express terms, that the license tax was a 
duty on imports. Nevertheless, Chief Justice Marshall, as was 
his habit, went beyond the requirements of the decision of the 
case, and said, ‘* we suppose the principles laid down in this case 
to apply equally to importations from a sister State.’’ There 
was no good reason for the able Chief Justice to ‘* suppose ’’ 
anything upon that subject. There was no question as to the 
regulation of commerce among the States before the court. The 
power granted to Congress to regulate commerce “ with foreign 
nations and among the several States’’ was not under con- 
sideration. 

The facts of the case failed to bring it within the purview of 
either power; but the case was within the other clause which 
took from the State of Maryland the right to lay a duty upon 
imports, ¢.e., goods brought from foreign countries. The casual 
‘* supposition ’’ therefore, that the principles of Brown v. Mary- 
land would ‘+ apply equally to importations from a sister State ”’ 
was wholly odifer. And it was so treated by the same court in 
subsequent cases, and particularly in 1868, when it came to decide 
Woodruff v. Parham,' In that case a Mobile ordinance taxing 
auction sales was held to be applicable to sales of the products 
of States other than Alabama, although the articles were sold in 
the original and unbroken packages in which they had been 
shipped. In delivering the unanimous opinion of the court, Mr. 
Justice Miller reviewed Brown v. Maryland as follows: — 

‘¢ The tax of the State of Maryland, which was the subject of 
controversy in that case, was limited by its terms to importers 
of foreign articles or commodities, and the proposition that we 
are now to consider is whether the provision of the Constitution 
to which we have referred (the clause forbidding a State to. 
impose duties upon imports) extends, in its true meaning and 
interest, to articles brought from one State of the Union into 
* * 

‘¢ In the ordinary use of these terms (imposts, duties) at this 
day, no one would for a moment think of them as having. 
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relation to any other articles than those brought from a country 
foreign to the United States, and at the time the case of Brown 
v. Maryland was decided, namely in 1827, it is reasonable to 
suppose that the general usage was the same, and that in defin- 
ing imports as articles brought into the country, the Chief Justice 
used the word country, as a synonyme for United States.”’ 

After reviewing the history of the clause as given in the Con- 
stitutional debates of the day, Mr. Justice Miller concludes as 
follows : — 

‘*It is not too much to say that, so far as our research has 
extended, neither the words export, import or impost is to be 
found in the discussions on this subject, as they have come down 
to us from that time, in reference to any other than foreign 
commerce, without some special form of words to show that 
foreign commerce is not meant. The only allusion to imposts 
in the articles of confederation is clearly limited to duties on 
goods imported from foreign States. Wherever we find the 
grievance to be remedied by this provision of the Constitution 
alluded to, the duty levied by the States on foreign importations 
is alone mentioned, and the advantages to accrue to Congress from 
the power conferred to it, and withheld from the States is always 
mentioned with exclusive reference to foreign trade.’’ 

Woodruff v. Parham has never been overruled, but has been 
repeatedly cited with approval, and may be safely said to state 
the settled doctrine of the Supreme Court to-day. It was an 
original package case, and clearly holds what indeed is plain 
upon its face, tha Brown v. Maryland was not an original pack- 
age case at all, and that Chief Justice Marshall’s doctrine or. 
‘¢ supposition ”’ as he calls it, had no application at all to the facts 
of that case. All that was there said as to the original package 
doctrine was clearly pure dictum. Nevertheless, in referring to 
the sentence heretofore quoted from that opinion, Mr. Justice 
Brown says in Austin v. Tennessee, ‘‘ this sentence contains in 
a nutshell the whole doctrine upon the subject of original pack- 
ages upon which so formidable a structure has been attempted to 
be erected in subsequent cases.’’ 

The cautious language of the court would seem to indicate 
doubt as to the existence of the structure. It was plain that the 
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doctrine, when pushed to its full length in the Austin case, would 
result in the logical absurdity of the suicide of the doctrine ap- 
plied; for if the box of ten cigarettes was an original package, of 
course one cigarette put up in one box, or in one wrapper, was 
equally an original package. And if that be true, of course the 
trader could so arrange his package as to make every article an 
original package, thus completely annihilating the whole doctrine. 
But in order to avoid this obvious self-destruction the court was 
forced to rest the decision upon some other ground, if it would 
preserve this uncertain legal entity known as an ‘* original pack- 
age.’’ It was evidently not fully prepared to completely destroy 
this house of cards built upon a dictum, and it therefore turned 
its attention to the size of the packages, as if the court and not 
the shipper could say, in the absence of any express law upon 
the subject, what size of package the shipper should adopt. 
There was no statute whatever upon the subject of size, unless 
Section 3392, U. S. R. S., requiring cigarettes to be put up in 
packages of ten, twenty, fifty or one hundred cigarettes each be 
held to apply; and if it does apply, then both Austin and the 


manufacturer in North Carolina had fully complied with the 
statute regulating size, because Austin was convicted of selling 
to Brown a box containing ten cigarettes. Inthe absence of any 
statutory legislation upon the subject, it is impossible to logically 
avoid the conclusion that the size of the package is wholly im- 
material. If it be an original package, the fact that it is a 
‘*small package,’’ does not make it any the less an ‘ original 


package ;’’ it can only make ita small original package, as com- 
pared with a large original package. It cannot fairly be claimed 
that the opinion in Austin v. Tennessee discusses the question 
of size incidentally, because it expressly says that question is re- 
garded as the vital question in the case. Neither is the decision 
based upon the police power of the State of Tennessee to regu- 
late an obnoxious trade. On the contrary it is treated by the 
Supreme Court as an ‘ original package ’’ case pure and simple; 
and the Tennessee conviction was upheld because these packages 
of cigarettes were too small to constitute ‘‘ original ’’ packages 
within the meaning of that doctrine. It is to be regretted that 
the court did not rest its decision upon a more satisfactory and 
VOL. XXXV. 24 
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logical ground. To have done so, would have been easy. Un- 
der the many decisions of that court, the case was easily within 
that line of cases, permitting the States to regulate their inter- 
nal affairs in police matters. 

In Prigg v. Pennsylvania,! Mr. Justice Story broadly laid down 
the doctrine of the police powers of the States as follows: — 

‘¢ The police power belonging to the States in virtue of their 
general sovereignty extends over all subjects within the territo- 
rial limits of the States, and has never been conceded to the 
United States.”’ 

This doctrine of police power has had almost innumerable ap- 
plications and was fairly stated by Mr. Justice Brewer in Leisy 
v. Hardin,’ as follows :— 

‘‘The police power extends not only to things intrinsically 
dangerous to the public health such as infected rags or diseased 
meat, but to things which, when ina lawful manner, are subjects 
of property and of commerce, and yet may be used, so as to be 
injurious or dangerous to the life, the health or the morals of the 
people. * * * The police power includes all measures for the 
protection of the life, the health, the property and the welfare 
of the inhabitants and for the promotion of good order and pub- 
lic morals. It covers the suppression of nuisances, whether in- 
jurious to the public health, like unwholesome trades, al to the 
public morals, like gambling houses or lottery tickets.’ 

If it be argued, however, that this police power must give way 
when it comes in contact with commerce among the States, a 
complete answer is found in the language of Mr. Justice Gray’s 
dissenting opinion in Leisy v. Hardin,’ the original liquor pack- 
age case from Iowa, where the same argument was made. Mr. 
Justice Gray vigorously opposed the argument and after an 
elaborate reveiw of all the authorities, and there are a great num- 
ber of them, concluded by saying in support of his own views: — 

‘¢ The decision in the License Cases,‘ by which the court, 
maintaining these views, unanimously adjudged that a general 
statute of a State, prohibiting the sale of intoxicating liquors 
without license from municipal authorities, including liquors 
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brought from another State, and sold by the importer in the 
original barrel or package, should be upheld and followed; be- 
cause it was made upon full argument and great consideration ; 
because it established a wise and just rule regarding a most deli- 
cate point in our complex system of government, a point always 
difficult, of definition and adjustment, the contact between the 
paramount commercial power granted to Congress and the inher- 
ent police power reserved to the States; because it is in accord- 
ance with the usage and practice which have prevailed during 
the century since the adoption of the Constitution; because it 
has been accepted and acted on for forty years by Congress, by 
the State legislatures, by the courts and by the people; and be- 
cause to hold otherwise would add nothing to the dignity and 
supremacy of the powers of Congress, while it would cripple, 
not to say destroy, the whole control of every State over the 
sale of intoxicating liquors within its borders. 

‘* The silence and inaction of Congress upon the subject dur- 
ing the long period since the decision in the License Cases! ap- 
pear to us to require the inference that Congress intended that 
the law should remain as thereby declared by this court ; rather 
than to warrant the presumption that Congress intended that 
commerce among the States should be free from the indirect 
effect of such an exercise of the police power for the public 
safety, as had been adjudged by that decision to be within the 
Constitutional authority of the States.’’ 

While the majority of the court overruled the opinions of 
Justices Gray, Harlan and Brewer, as above set forth, it is cer- 
tain that Congress agreed with the minority opinion, for it 
promptly passed an Act approved August 8, 1890, within less 
than four months after the decision was rendered, subjecting all 
liquors imported from one State into another, to the operation 
and effect of. the police laws of the State into which they might 
be imported ‘*to the same extent and in the same manner, as 
though such liquids or liquors had been produced in such State 
or Territory, and shall not be exempt therefrom by reason of 
being introduced therein in original packages or otherwise.”’ 
This act completely nullified the decision in Leisy v. Hardin in 
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so far as its future effect might be considered. Of the justices 
who decided Leisy v. Hardin, in 1890, only the Chief Justice 
and Justices Harlan, Gray, and Brewer, survive and took part 
in Austin v. Tennessee. Justices Harlan and Gray dissented in 
Leisy v. Hardin, and still maintain their position in effect by 
voting with the majority in the Austin case; but Justice Brewer 
who joined in Justice Gray’s dissent in Leisy v. Hardin, now 
also dissents, and in fact, wrote the dissenting opinion in Austin 
v. Tennessee. 

If the views contained in Justice Gray’s dissenting opinion in 
Leisy v. Hardin were sound, and we think they unquestionably 
were sound, it is difficult to understand why any one who holds 
these views could consistently dissent from the decision in the 
Austin case, although he might dissent from the reasoning of 
the opinion. Justice Brewer’s dissenting opinion, however, in 
Austin v. Tennessee agrees neither with the reasoning of the 
opinion nor the decision of the majority of the court in the 
Hardin-Leisy case; he goes back to the original package doctrine 
and undertakes to sustain it, although he had joined in Justice 
Gray’s dissent in Leisy v. Hardin, which vigorously combated 
that idea. 

The Supreme Court has decided that a man could not carry a 
barrel of gin from Boston and sell it in the same barrel in New 
Hampshire, contrary to the laws of that State,! but that another 
man could lawfully carry a keg of beer from Peoria, Iilinois, 
into Iowa, and there sell the beer in the same keg, although the 
laws of Iowa expressly forbade the sale;? that Schollenberger, 
a citizen of Pennsylvania, could bring a ten-pound package of 
oleomargarine from Rhode Island into Pennsylvania and 
there sell it, although the sale be forbidden by the laws of 
Pennsylvania;* but that Austin, a citizen of Tennessee, could 
not carry a package consisting of ten cigarettes from 
North Carolina into Tennessee and there sell it, because 
such sale was forbidden by the laws of Tennessee; and that 
although Schollenberger might sell his package of oleomargarine 
to Jones in the face of the Pennsylvania statute, Jones could 


1 Pierce v. N. H., 5 How. 504. 3 Schollenberger v. Pennsylvania, 
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not sell the same package to Smith because it was forbidden by 
the same statute of Pennsylvania; that Schollenberger might 
sell his oleomargarine by wholesale, although all sales thereof 
were prohibited by law, but that he could not sell it by retail 
because the law forbid all such sales.” 

This application of well-known decisions of the Supreme 
Court to a concrete case, brings out forcibly the gross inconsist- 
encies of the original package doctrine when applied in its 
various phases. A legal principle containing so many glaring 
contradictions cannot be sound. It is safe to say that no man 
to-day can formulate a legal definition of the term ‘original 
package.’’ Any definition that may be given, can be questioned 
and refuted under the authority of one or more decisions of the 
Supreme Court. 

The question naturally arises, ‘*‘ How did all this confusion 
come about?’’ We think it is easily and correctly explained, 
by pointing out the fact that the whole ‘‘ original package ”’ 
theory is a fiction, and has no real existence. Mr. Justice 
Brown’s opinion in the Austin case clearly intimated as much 
though it did not rest the decision on that point. He points out 
the fact that the entire structure was built upon a dictum in 
Brown v. Maryland. That dictum has been accepted in cases 
where it had no application and never should have been applied. 
It is firmly settled that the clause forbidding a State from laying 
duties upon imports does not apply to commerce among the 

/States.? If therefore the doctrine has any existence at all, it is 
by virtue of the commerce clause of the Constitution empower- 
ing the Federal government *‘ to regulate commerce with foreign 
nations, and among the several States.”’ 

The history of that clause, and the reasons for its adoption, 
are too well known to need recital here. Briefly stated, the ne- 
cessity of some such power in the general government became 
apparent from the fact that each of the original thirteen States 
bordered more or less upon the seacoast, and each State under- 
took to regulate its own commerce with foreign countries, to the 


1 Waring v. The Mayor, 8 Wall. 110. 123; In re Rudolph, 6 Saw. 295; Hin- 
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detriment of its less favored sister State, or to quote Mr. Jus- 
tice Miller :— 

‘* As soon as peace was restored by the success of the Revo- 
lution, and commerce began to revive, it became obvious that 
the most eligible mode of raising revenue for the support of the 
general government and the payment of its debts was by duties 
on foreign merchandise imported into the country. The Con- 
gress accordingly recommended the States to levy a duty of five 
per cent on all such imports for the use of the confederation. 
To this, Rhode Island, which, at that time, was one of the largest 
importing States, objected, and we have a full report of the 
remonstrance addressed by a committee of Congress to that 
State on that subject. And the discussions of the Congress of 
that day, as imperfectly as they have been preserved, are full of 
the subject of the injustice done by the States who had good 
seaports, by duties levied in those ports on foreign goods de- 
signed for States who had no such ports. * * * In the 
convention of Virginia, called to adopt the Constitution, that 
distinguished expounder and defender of the instrument,! so 
largely the work of his own hand, argued, in support of the 
authority to lay direct taxes, that without this power, a dispro- 
portion of burden would be imposed on the Southern States, 
because, having fewer manufactures, they would consume more 
imports and pay more of the imposts. Soin defending the clause 
of the Constitution now under our consideration, he says: ‘ Some 
States export the produce of other States. Virginia exports the 
produce of North Carolina, Pennsylvania those of New Jersey 
and Delaware, and Rhode Island those of Connecticut and Mas- 
sachusetts. The exporting States wished to retain the power of 
laying duties on exports to enable them to pay expenses incurred. 
The States whose produce was exported by other States, were 
extremely jealous lest a contribution should be raised of them 
by the exporting States, by laying heavy duties on their own 
commodities. If this clause be fully considered it will be 
found to be more consistent with justice and equity than any 
other practicable mode; for, if the States had the exclusive 
imposition of duties on exports, they might raise a heavy 


1 Madison. 


i 
[| 
> 
( 


LATEST PHASE OF THE ORIGINAL PACKAGE DOCTRINE. 375 


contribution of the other States for their own exclusive emolu- 
ments.’ 

Story on the Constitution, in giving the reason of the Conven- 
tion for taking this power from the States and lodging it in 
the general government, says: — 

‘+ A struggle for State powers was constantly maintained, with 
zeal and pertinacity, throughout the whole discussion. If there 
is wisdom and sound policy in restraining the United States from 
exercising the power of taxation unequally in the States, there is 
at least, egual wisdom and policy in restraining the States them- 
selves from the exercise of the same power injuriously to the inter- 
esis of each other. A petty warfare of regulation is thus pre- 
vented, which would rouse resentments and create dissensions, 
to the ruin of the harmony and amity of the States.’’ ? 

The object of the commerce clause was to control this foreign 
commerce and compel the States to treat each other fairly in that 
and in all respects ; therefore the regulation of ‘* commerce with 
foreign nations and among the several States’’ was given to the 
Federal government with the proviso that in the exercise of that 
power by the general government ‘‘ no tax or duty shall be laid 
on articles exported from any State,’’ and ‘** that no preference 
shall be given by any regulation of commerce or revenue to the 
ports of one State over those of another; nor shall vessels bound 
to, or from, one State be obliged to enter, clear, or pay duties in 
another.’’® 

When the States gave up their power of discriminating against 
each other, it was done upon the condition that the general 
government itself should not so discriminate as between the 
States. The proviso in terms refers to foreign commerce by 
prohibiting duties on exports; and by preserving the equality of 
the ports of the different States. 

When the Constitution was under discussion before the people, 
this commerce clause was explained on July 22, 1788, as follows 
in the forty-first number of the Federalist : ‘— 

‘¢ The defect of power in the existing Confederacy to regulate 
the commerce between its several members, is in the number of 
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those which have been clearly pointed out by experience. To 
the proofs and remarks which former papers have brought into 
view on this subject, it may be added that without the supple- 
mental provision, the great and essential power of regulating 
foreign commerce would have been incomplete and ineffectual. 
A very material object of this power was the relief of the States 
which import and export through other States from the improper 
contributions levied on them by the latter. Were those at liberty 
to regulate the trouble between State and State, it must be fore- 
seen, that ways would be found to load the articles of-import and 
export, during the passage through their jurisdiction, with duties 
which would fall on the makers of the latter, and the consumers 
of the former. We may be assured, by past experience, that 
such a practice would be introduced by future contrivances ; 
and both by that and a common knowledge of human affairs, 
that it would nourish unceasing animosities, and not improbably 
erminate in serious interruptions of the public tranquillity. To 
those who do not view the question through the medium of 
passion, or of interest, the desire of the commercial States to 
collect, in any form, an indirect revenue from their uncommercial 
neighbors, must appear not less impolitic than it is unfair ; since 
it could stimulate the injured party, by resentment as well as inter- 
est, to resort to less convenient channels for their foreign trade. 

In support of the necessity and wisdom of this provision the 
Federalist gives the following historical illustrations: — 

‘¢ In Switzerland, where the union is so very slight, each canton 
is obliged to allow to merchandise a passage through its juris- 
diction into other cantons, without any augmentation of the tolls. 
In Germany, it is a law of the Empire, that the princes and 
states, shall not lay tolls or customs on bridges, rivers or pas- 
sages, without the consent of the Emperor and Diet; though it 
appears from a quotation in an antecedent paper, that the prac- 
tice in this, as in many other instances in that Confederacy, has 
not followed the law, and has produced there the mischiefs which 
have been foreseen here. Among the restraints imposed by the 
union of the Netherlands on its members, one is, that they shall 


not establish imports disadvantageous to their neighbors, without 
the general permission.” 
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In Com. v. Paul,'} the Supreme Court of Pennsylvania took 
the same view, saying : — 

‘‘If a pint bottle of whisky is an original package under the 
protection of Congress, and can be sold as such regardless of the 
police legislation of the State, we cannot punish the sale to a 
minor, to a person of known intemperate habits, to a lunatic, on 
election days, or on the Sabbath. All power over the traffic for 
police purposes is gone. And why? Because the power to 
regulate interstate commerce, intended to guard against stoppage 
along State lines for examination or the collection of custom duties, 
has been extended by construction until it is made to reach and 
protect a retail traffic carried on within any State, if the things 
sold have come into the retailer’s store from a non-resident manu- 
facturer or shipper.’’ 

The authorities to the same effect are abundant and accessible.” 

The history of the times and the history of the Constitution 
show that the chief object to be attained in the commerce clause 
was the regulation of foreign trade. This necessarily involves, 
as we have seen, the supplementary power of regulating the com- 
merce among the several States. Another object to be attained 
was the absolutely fair treatment, by each State, of commerce 
coming into it from other States. For instance, the Jerseymen 
complained that they could not sell their kindling wood and gar- 
den truck in New York City without paying certain onerous and 
obnoxious tolls, which the New Yorkers were not required to 
pay. Of course, it was plain that the object of these tolls was to 
discriminate in favor of the New Yorkers, so that the Jerseymen 
could not fairly compete with them, The convention agreed to 
stop this unfair and selfish practice, but it certainly never was 
thought for a moment, by any of the distinguished men who 
framed the commerce clause, that citizens of another State could 
claim greater privileges or immunities than is accorded by a State 
to its own citizens. That was the very thing they were trying to 
slop. The effect of the ‘ original package ’’ doctrine, however, 


1170 Pa, 284; 30 L. R. A. 396. U. S. Const., Book 3, Ch. 1 and 6; 
2 Story on Const., Sec. 1066; Madi- . Mr. Justice Miller’s Lectures upon 
son’s Works, vol. 1, p. 820; Vol. 4, U.S. Comst. 441 et seg. 
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is to rehabilitate the evil, and that, too, without any legislation 
on the part of Congress. To quote Mr. Justice Miller: — 

‘¢ Whether we look, then, to the terms of the clause of the 
Constitution in question, or to its relation to the other parts of 
that instrument, or to the history of its formation and adoption, 
or to the comments of the eminent men who took part in those 
transactions, we are forced to the conclusion that no intention 
existed to prohibit, by this clause, the right of one State to tax 
articles brought into it from another. If we examine for a mo- 
ment the results of an opposite doctrine, we shall be well satisfied 
with the wisdom of the Constitution as thus construed. 

‘¢ The merchant of Chicago who buys his goods in New York 
and sells at wholesale in the original packages, may have his 
millions employed in trade for balf a lifetime and escape all 
State, county and city taxes; for all that he is worth is invested 
in goods which he claims to be protected as imports from New 
York. Neither the State nor the city which protects his life and 
property can make him contribute a dollar to support its govern- 
ment, improve its thoroughfares or educate its children. The 
merchant in a town in Massachusetts, who deals only in whole- 
sale, if he purchase his goods in New York, is exempt from tax- 
ation. If his neighbor purchase in Boston, he must pay all the 
taxes which Massachusetts levies with equal justice on the property 
of all its citizens.’’! 

It is certain that Congress did not consider such a result could 
be reached as was reached in Leisy v. Hardin, for it immediately 
legislated upon the subject and wiped out the precedent. 

It would seem therefore that a fair construction of the com- 
merce clause, as applicable to merchandise, gives to Congress 
the absolute affirmative control over foreign commerce, which 
necessarily includes the passage of goods through the States for 
the purposes of export, or after they are imported; and in the 
absence of legislation by Congress upon the subject each State 
must treat the goods of the other States as it treats its own goods, 
in all respects and without discrimination. 

Acting upon this theory the Supreme Court has wisely held 
that the State of Tennessee could not make a Connecticut sewing 
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machine peddler pay for a peddler’s license, which was not re- 
quired to be paid for by a Tennessee peddler;' that the State of 
Virginia could not require one of its own citizens to pay a license 
for selling sewing machines made in Connecticut because it did 
not require of him a similar license to sell sewing machines made 
in Virginia ;? and that Pennsylvania could not levy a tax of 
three-fourths of one per cent upon auction sales of foreign made 
drugs and only one-half of one per cent upon similar sales of 
domestic articles.? But the moment it attempted to work out 
the ‘‘ original package’’ doctrine it necessarily fell into con- 
tradictions, as has been shown, because that doctrine is an 
invention of the court and really has no place under the Con- 
stitution. It is not the object of this article to consider these 
questions of pure interstate commerce or interstate transport- 
ation which relate to the control and regulation of such agen- 
cies of commerce as bridges over navigable streams, railroads 
and telegraph lines, extending from one State into another 
State, which are recognized as being within the meaning of the 
commerce clause. Nor have we directly considered that other 
large class of cases which, on the other hand, are recognized as 
being within the police power of the State and therefore sub- 
ject to its control, though the line of demarcation fixing the 
police power is not easily distinguishable. We have dealt 
only with the commerce clause as applied to merchandise — the 
‘* original package’’ doctrine. Under Leisy v. Hardin,‘ the police 
power of the State cannot affect the ‘‘ original package’”’ 
question, for in that case the original package doctrine was 
applied on the face of the Iowa statute, excluding all liquors as 
being a public evil in the opinion of that people. And in Austin 
v. Tennessee, the Tennessee Supreme Court upheld the State 
law upon the ground that cigarettes were ‘‘ inherently bad and 
bad only.’’ The Supreme Court of the United States dis- 
approved that ruling, expressly holding that cigarettes were 
legitimate articles of commerce, but upheld the decision of the 
Tennessee court upon the ground that the package was too 
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small to constitute an ‘* original’’ package, within the scope of 

that doctrine, and therefore the State could control its sale. 
The element of police power may therefore be discarded. With 
that element out, and laying aside that class of cases which 
properly holds that one State cannot discriminate against the 
goods of another State, we have left that class well represented 
by Austin v. Tennessee, which merely consists of carrying goods 
from one State into another. How shall they be treated when 
so brought in? The answer is plain ; they should be treated just 
like other goods already there are treated. They have no par- 
ticular virtue that should sanctify them from the fact that they 
came across the State line. No law could prevent Austin from 
taking his cigarettes into the State of Tennessee, but the moment 
they arrived there, they were and should be subject to law of that 
State, in the same way, and to the same extent, as other like 
goods then in the State were subject to the law. But instead of 
resting the decision of Austin v. Tennessee upon this plain 
and sensible ground, the court went off after an ignis fatuus 
and held that the packages were too small to be original 
packages. 

But it may be said by the logical original package advocate 
that if Austin were not allowed to sell his cigarettes, the right 
to carry them into the State would be of no value to him. Un- 
der the true theory of the case that isa begging of the question; 
for the sale being prohibited by law in Tennessee, the fact 
that Austin should invent a term unknown to the Constitution 
or the statute law, and call them ‘‘ original packages,’’ should 
not give him the discrimination he seeks against his neighbors. 
He can take his cigarettes into Tennessee and there use them for 
his personal pleasure, and so can his neighbors; but neither 
should be allowed to sell them, unless all are allowed to do so. 

Austin was a citizen of Tennessee; and to say that he could 
sell his cigarettes to Brown —as he actually did— and that 
Brown could not sell the same package to his neighbor Jones, is 
stating an absurdity of which the framers of the Constitution 
should never be convicted, even though it might be necessary 
to save the * original package ’’ doctrine. The court did not kill 
the bastard outright, but in deciding that the package was too 
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small to be ‘* original,’’ it gave a stab that must prove fatal. 
Logically, it is dead. 

In Brown v. Houston,' the city of New-Orleans assessed for 
taxation certain barges of coal which had been mined in 
Pennsylvania, and sent by water from Pittsburg to New Orleans 
for sale. The Pennsylvania owners attempted to avoid the tax 
by invoking the ** original package ’’ doctrine. As the Supreme 
Court had repeatedly held that the right of the State could not 
affect the right of the shipper, it is difficult to logically avoid the 
conclusion that the coal could be sold without paying the tax. 
Nevertheless the court held, and we think properly, that the coal 
became intermingled on arrival there, with the general property 
of the State of Louisiana, and was subject to taxation under the 
laws of that State, although it might be, after the arrival, sold from 
the vessel upon which the transportation was made, and without 
being landed, and for the purpose of being taken out of the 
country and on a vessel bound to a foreign port. 

The same broad universal principle should have been applied 
to the Austin case. That case could not have been reversed ; it 
would have been too ridiculous, and ridicule is the one thing an 
august tribunal cannot survive with respect. If the court had 
simply said that when Austin carried his cigarettes into Ten- 
nessee they became a part of the ‘* general property of the State 
of Tennessee’’ and subject to its laws like other property within 
the State, the opinion would have been both sound and sensible. 
Austin was entitled tothe equal protection of the laws of Tennessee 
and nothing more. Austin’s buying the cigarettes in North Caro- 
lina and carrying them into Tennessee was commerce among the 
States and was not interfered with ; his selling them to Brown in 
the State after he had brought them there was commerce wholly 
within that State and therefore domestic commerce. 

The court has taken a step in the right direction. It is to be 
hoped that it will get entirely rid of this useless and bothersome 
legal heresy at the next opportunity. 

We have heard of ‘* made up’”’ cases contrived by smart law- 
yers for the purpose of getting troublesome questions decided. 
We present this ‘* made up’’ case for decision. A large number 
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of mules are shipped annually by rail from Kentucky to Louisiana 
and Mississippi. The large ‘‘ sugar’’ mules go to Louisiana, 
while the small ‘‘ cotton ’’ mules go to Mississippi. Louisiana 
concludes that mules do more harm than good to her people and 
forbids the sale of them by law; while Mississippi requires all 
mules to be taxed and sold in a restricted way. Smith ships his 
‘¢sugar’’ mules to New Orleans and his ‘‘cotton’’ mules to 
Natchez. He invokes the commerce clause and claims the 
right to sell in New Orleans regardless of the prohibition, and in 
Natchez free of the tax and regulation, because his goods were 
brought from Kentucky and are now offered for sale in the orig- 
inal package. Quere: Which is the package, the car or the 
mule? And if it be held that the ‘‘sugar’’ mule is the package 
in New Orleans, is the ‘* cotton ’’ mule any the less an original 
package in Natchez, on account of his reduced size? 


SHACKELFORD MILLER. 
LOUISVILLE, Ky. 
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‘¢ Few cases are more difficult or perplexing,’’ said Mr. Justice 
Brewer inthe Tompkins case,’ in January, 1900, ‘‘ than those 
which involve an inquiry whether the rates prescribed by a State 
legislature for the carriage of passengers and freight are un- 
reasonable.’’ In treating of the subject of the reasonableness 
of charges the Interstate Commerce Commission, in its First 
Annual Report,’ uses the following language: ‘* Of the duties 
devolved upon the commission by the act to regulate commerce, 
none is more perplexing and difficult than that of passing upon 
complaints made of rates as being unreasonable. The question 
of the reasonableness of rates involves so many considerations 
and is affected by so many circumstances and conditions which 
may at first blush seem foreign, that it is quite impossible to deal 
with it on purely mathematical principles, or on any principles 
whatever, without a consciousness that no conclusion which may 
be reached can by demonstration be shown to be absolutely cor- 
rect. Someof thedifficultiesin the way have been indicatedin what 
has been said on classification; and it has been shown that to 
take each class of freight by itself and measure the reasonable- 
ness of charges by reference to the cost of transporting that 
particular class, though it might seem abstractly just, would 
neither be practicable for the carriers nor consistent with the 
public interest.’’ Mr. Henry Fink, in the introduction to his 
pamphlet on ‘* The Adjustment of Railway Freight Tariffs,’’ 
says: ‘* The rates of freight must be sufficiently low to result in 
the development of the largest amount of traffic; and, at the same 
time, they must be high enough to produce sufficient revenue to 
pay for the cost of maintenance and operation of the roads, and, 
if possible, interest on the investment. The rates must in no 
case exceed the value to the public of the services rendered, 
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which is determined by commercial laws, by competition with all 
rail lines, with rail and water lines, and with water lines; by 
competition between markets; by competition of products with 
products; by the value of the articles of freight at the places of 
production or manufacture and the places of consumption, and by 
other circumstances and conditions.”’ 

In the abstract a rate which affords to the shipper transporta- 
tion to market for his goods at a profit and yields to the carrier 
a fair return for the carriage, is a reasonable rate. This defini- 
tion, like most generalities, is defective. Other factors enter, 
such as the distance limitation beyond which products can not 
be sold at a profit and the fact that the yield to the carrier should 
also include some dividend on a properly adjusted investment or 
capitalization. 

No restrictions seem to have been placed upon the carrier at 
common law in making its charges. Coke in his Institutes,’ 
says that if a toll granted be outrageous, unreasonable or exces- 
sive, the grant of the toll is void. Elliott, in his recent work 
on Railroads,’ says: ‘‘ The fact that some one else is charged 
less for similar services may be evidence tending to show that a 
charge is unreasonable; but it would seem that ‘ charging an- 
other person too little is not charging you too much,’ and that 
it does not necessarily follow that the rate is unreasonable merely 
from the fact that some one else is given a lower rate. The 
authorities, however, are conflicting upon this subject, and many 
of them hold that this is unjust discrimination of which an in- 
jured party has aright to complain.’’ But, as regards interstate 
traffic, the act to regulate commerce has given a broader signifi- 
cance to the term reasonable rate. 

_Common carriers are bound to carry when called upon for 
that purpose and to charge only a reasonable compensation for 
the carriage.? When a railway charter declares that only such 
charges can be collected as are allowed by the laws of the State, 
in the absence of direct legislation on the subject, the power of 
the directors over the rates is subject only to the common law 
limitation of reasonableness.‘ A rate that does not yield just 
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compensation to the carrier is not reasonable.! It is not suffici- 
ent to show that railroad property is confiscated or taken with- 
out due process of law because the income at the rates of fare 
fixed by law will pay only 14 per cent on the original cost of 
the road, when the road is held by a reorganized corporation or 
its trustees after foreclosure.” 

It was early held that the question of the reasonableness of a 
rate of charge is eminently a question for judicial investigation 
requiring due process of law for its determination ;* but to this 
Mr. Justice Bradley rendered a vigorous dissent based upon 
prior doctrine that the question is wholly within the province ot 
the legislature, as the Granger cases had held that the legislative 
limit binds the courts as well as the people. Yet the courts 
should be fully advised as to what is done with the receipts and 
earnings of the company.’ A tariff of railroad rates which will 
so diminish the earnings of a road that they will not be able to 
pay half the interest on its bonded debt above the operating ex- 
penses, is unjust and unreasonable, where, without waste or 
mismanagement in construction or operation, the road has cost 
far more than the amount of stock and bonds outstanding, 
which represent money expended in its construction, and the 
rates have been voluntarily decreased by the company more 
than fifty per cent during ten years, while under these rates 
the stock, representing two-fifths of the value of the road, has 
never received a dividend, and for the last three years the 
earnings above operating expenses have been insufficient to pay 
the interest on the bonded debt.® 

The effect on the entire line of a railroad is the correct test 
of the reasonableness of rates which are attacked as a taking of 
property without just compensation or due process of law;’ but 
the reasonableness or unreasonableness of rates prescribed by a 
State for transportation wholly within its limits must be de- 
termined without reference to the interstate business done by 
the carrier, or the profits derived from it. Now, this means 
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that a compensatory rate on intrastate traffic is what the com- 
pany is entitled to ask as a fair return upon the value of that 
which it employs for the public convenience, the sources of in- 
come on intrastate business alone being considered, and this 
entails an elaborate comparison of operating and other expenses 
with earnings on all business. 

To the cost of all business per $100 of freight charges received 
is added ten per cent, in the Smyth case, to get the cost of local 
business per $100 of freight charges received, and then this 
estimated cost of local business is deducted from $100 of the 
earnings received on intrastate traffic, and if the balance is less 
than the proportion of operating expenses and fixed charges for 
which the intrastate traffic is liable, then the rate is not compen- 
satory on said intrastate business, and is, therefore, unreason- 
able. In other words, the court in this case deducts the amount 
of legitimate expenses, reckoned by per cent of cost of all busi- 
ness and the ten per cent extra cost of local business from the 
earnings received from the traffic carried locally. The volume 
and kind of business, depending largely upon the number of 
people to each mile and the character of the industries; the cost 
of construction, or reproduction, only actual values considered ; 
the cost of maintenance of road-bed and equipment, so that the 
modern demands for safety and dispatch may be complied with; 
and the cost of operation of a railroad managed in an economic, 
but businesslike way; —these are the factors which largely 
determine the question of rates, and these factors vary greatly 
in the several States. It would seem from the Smyth decision 
that the dissimilar circumstances and conditions surrounding the 
traffic in different adjoining States, one adding greatly to a 
road’s revenues while the other does not, are absolutely value- 
less in considering what the road should charge on traffic wholly 
within a certain State, and the policy of present development 
at a loss, hoping for the future to bring in dividends, goes for 
naught. This theory for establishing rates on intrastate traffic, 
as announced by the Supreme Court of the United States, will 
require many qualifications when put into practice, in order to 
meet successfully the actual and complex conditions which will 
confront the ever-varying railway problem. 
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An increase of rates on oranges from Florida points to north- 
eastern cities, amounting to thirty-three and one-third per cent 
upon rates previously in effect, was held by a United States Cir- 
cuit Court to be unreasonable, and not justified by the increased 
facilities afforded by the carriers for handling and preserving 
the fruit.1. It also held that the reasonableness of a rate is 
not necessarily to be determined by the question of the profit or 
loss waich the producer receives upon his product ; neither can 
the reasonableness or unreasonableness of arate as an entirety be 
affected by the division among themselves which a number of 
connecting carriers make of a through rate. Where the condi- 
tions on two lines are similar, proof of rates charged on one 


line, when the rates on the other are attacked, is of great 
value.” 


In the Van Patten case,’ quite a questionable criterion in de- 
termining what is a reasonable rate upon interstate traffic was 
announced. The court said that the act to regulate commerce 
provides for and prescribes a standard by comparison with which 
it may be determined whether a given rate is or is not to be 


deemed unreasonable within the meaning of the act, and that 
standard is the rate adopted, printed and kept posted as required 
by that statute; courts and juries cannot resort to any other 
standard. ‘‘ If that case was correctly decided,’’ said the Inter- 
state Commerce Commission, ‘‘ it follows that there is absolutely 
no way in which the public can obtain any redress from the 
exaction of a rate, no matter how extortionate.’’‘ Even the 
remedy at common law is cut off. In a case involving the rea- 
sonableness of street railway charges,’ there was an effort made 
to show that the probable increase of passengers through the 
method of commutation tickets would make up for the reduction 
in rate, but the court said that no reliable basis was furnished 
for this, and the argument was too speculative for acceptance. 

Another interesting phase of this question is, What constitutes 
the fair value of railway property? A case arose in Texas ® 
where a certain road was bonded for $34,000 per mile of main 
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line, and this with its stock, amounting to $10,000,000, made 
its capitalization $53,000 per mile. The company claimed that 
the cost of construction, equipment, and betterments had 
amounted to $62,000 per mile. Yet the State commission had 
valued the railway property at $21,000 per mile and contended 
that this was a fair valuation, including the actual cost of repro- 
ducing the road, engineering expenses, legal counsel fees, and 
interest on the money invested during the period of construction. 
The court held that the State commission had erred, in estimat- 
ing the value of the property, in making no allowance for the 
road’s favorable location. The value of a railroad, like that of 
any other business property, may be a matter of growth; and 
its location, good-will, and established business are elements to 
be considered in determining such value. Also betterments and 
replacements made necessary by the growth of. traffic, such as 
replacing wooden by iron bridges, and similar expenditures 
beyond ordinary repairs, must be met from the gross earnings. 

But a corporation is not entitled, as of right, and without ref- 
erence to the interests of the public, to realize a given per cent 
on its capital stock. ‘* Stockholders are not the only persons 
whose rights or interests are to be considered.’’ The public has 
rights which should not be ignored. If a corporation cannot 
maintain its highway and earn dividends for stockholders, it is a 
misfortune for it and them which the Constitution of the United 
States does not require to be remedied by imposing unjust bur- 
dens upon the public. Each case involving the reasonableness 
of rates depends upon its special facts and should be determined 
after fully considering the interests of both the public and of 
the owners of the railway. ‘* What the company is entitled to 
ask is a fair return upon the value of that which it employs for 
the public convenience; what the public is entitled to demand is 
that no more be exacted from it for the use of a public highway 
than the services rendered by the carrier are reasonably worth.”’ 


LIVINGSTON VANN. 


WASHINGTON, D. C. 
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A REVIEW OF THE DREYFUS CASE. 


A REVIEW OF BERTILLON’S TESTIMONY IN THE 
DREYFUS CASE. 


The Dreyfus affair attracted more attention in America than 
any other criminal case abroad in the last quarter century, not 
excepting that of Mrs. Maybrick. Probably the most singular 
feature, among many curious to us on this side of the Atlantic, 
was the testimony of M. Alphonse Bertillon, the celebrated 
criminologist. Some hints of his theory the newspapers of the 
time printed; but, so far as I know, no comprehensive statement 
of it has appeared in the United States, save the all too short 
mention of it in the admirable monograph on the Dreyfus case, 
by Mr. Richard W. Hale, of Boston. I have thought that a 
somewhat detailed account of this evidence would prove accept- 
able to the legal profession, in these days of expert witnesses, 
because of the world-wide reputation of M. Bertillon. As a 
preliminary, it will be necessary to state the outline of the case. 

Captain Alfred Dreyfus, an Alsatian by birth, threw his for- 
tunes with the French, instead of with the Germans, after the war 
of 1871, and entered the French military schools. He displayed a 
somewhat remarkable aptitude in his studies, was graduated with 
honors; and for that reason, and also because of his familiarity 
with the German lauguage, was looked upon as one likely to take 
high rank in the Army. 

In 1894, while Capt. Dreyfus was in the Staff Corps, rumors 
came to the Bureau of Secret Service that a staff officer was sell- 
ing army secrets toa foreign power (Germany). In September, 
a document, afterwards always called the ** bordereau,’’ was 
brought to Colonel Henry of the Secret Service by an ‘‘ agent,”’ 
in fragments, said to have been found in a waste paper basket in 
a room of the German Embassy. 

This document was simply a letter of transmittal, unaddressed, 
unsigned and undated. In the trial by court-martial in 1894, it 
was referred to the spring of that year; later, it was conceded 
to have been written in August. It mentioned five documents 
which the writer said he transmitted to his correspondent, all of 
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them touching military secrets. On October 15th, Capt. Dreyfus 
was arrested secretly, charged with being the traitorous author 
of the document. His house was at once searched for incrimi- 
nating evidence, but nothing discovered save a letter signed ‘* Ma- 
thieu’’ (the name of a brother) and relating only to family 
matters. Capt. Dreyfus, placed in solitary confinement, was 
interrogated secretly, according to French criminal methods, by 
Col. du Paty de Clam, during two weeks, and was required to 
give specimens of handwriting containing many of the words of 
the bordereau, sitting, standing, gloved and ungloved; all the 
while kept in ignorance of the precise nature of the charge. On 
the 28th of October he was at length shown a photograph of the 
complete bordereau. He persistently denied ever having seen 
the document or ever having divulged any military secrets. 

The case against him at the first, as at the last trial consisted, 
Ist, of certain moral elements, namely, that he was somewhat 
loose with women, and that he gambled and lost heavily; 2d, 
that he was disappointed and soured because he was not gradu- 
ated higher (9th in a class of 81), and that he was known to have 
shown great curiosity as to military matters in departments other 
than his own; 3d, that just before his public degradation he con- 
fessed to Capt. Lebrun-Renault; and 4th, that his was the hand 
which wrote the bordereau. 

As to the first, his connection with women seemed to have been 
slight and was little insisted on. The stories of high play and 
losses completely flattened out and were abandoned. Second, 
the defense insisted his graduation rank was a trivial matter, and 
that his curiosity was simply that of an ambitious officer. Third, 
the confession was extremely doubtful. His language is per- 
fectly susceptible of two interpretations: one of guilt, the other 
of innocence, and both before and after that moment he always 
vigorously protested his innocence. Fourth, the handwriting of 
the bordereau. 

This last is, to an American lawyer’s mind, the real point in 
the case. The rest was chaff. 

In the trial of 1894 there were five experts, all government 
officials ; three, including M. Bertillon, attributed the dordereau 
to the hand of Capt. Dreyfus, two declined so to do. In the 
various trials thereafter, the Esterhazy court-martial, the Zola 
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trial, the proceedings before the Court of Cassation, and the final 
court-martial of Dreyfus st Rennes, many experts examined the 
bordereau, the great majority of whom attributed it to Esterhazy, 
or testified it was not written by Dreyfus. One of the govern- 
ment experts of 1894, Charavay, had the manliness to change his 
opinion, and to swear that Esterhazy (whose handwriting he had 
not seen in 1894) was the author. . 

In 1894 Bertillon declared, from the similarity of appearance 
of the handwriting alone, that Dreyfus wrote the bordereau. 
This was his first report made after a few hours’ examination. 
At the trial in December, and at subsequent trials, he insisted 
that expert testimony based on comparison of graphic forms 
is a ‘* vain knowledge,’’ ‘* without foundation, leading to con- 
tinual error.’”’ His own method was absolute, irrefutable, 
mathematically certain. He developed his theory partially in 
1894 at the trial, shifted somewhat later on, and at the Rennes 
court-martial in 1899 gave out, in a disquisition of seven hours, 
with a multitude of photographs, drawings, etc., what may be 
considered as his final perfected theory. It is that which I here 
explain as far as I have been able to comprehend it. 

It must be borne in mind that the bordereau was written on 
thin, transparent paper, of a yellowish tint, marked in squares 
by vertical and horizontal lines, four millimetres apart, such 
as was known in this country years ago, when postage was high, 
as ‘* foreign paper.”’ 

Bertillon’s first proposition was that a certain number of poly- 
syllabic words began and terminated, with respect to certain 
vertical lines, drawn by him on a fac simile of the bordereau, 
distant apart 5 mm., in exactly the same way. This he said 
demontstrated that the writing was carefully and artificially built 
up or constructed. Next, he found that it was constructed on a 
key word, the word ** inéérét.’” He hit upon this in a curious way. 
He was called in to consult Commandant d’Ormescheville, and 
purely by accident was shown the letter seized in the house of 
Dreyfus and signed ‘‘ Mathieu.’’ It had been found in a portfolio 
and was supposed to be of no importance. It certainly ap- 
pears to be in quite a different handwriting from that of 
the bordereau or from Capt. Dreyfus’ genuine writing, and its 
contents seem entirely innocent. M. Bertillon, however, saw in 
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it the word ‘‘ intéerét,’”’ and he began to measure. He found 
certain coincidences in the lengths of the words which astounded 
him, and he took the letter with him for future study. 

He discovered that the word ‘ intérét’’ was just 12.5 mm. 
long, that the circumflex and acute accents, the cross of the t 
and other elements, each bore a certain definite relation to the 
length of the word. He was more astonished than ever. He 
had in the meanwhile discovered in the War Office, in certain 
official letters of Capt. Dreyfus, some words which he said 
measured curiously, and appeared as if traced from something 
else. The finding of the word ‘ intérét’’ made all clear. It 
was manifest that this word had been used to construct a ** gab- 
arit,’”’ that is,a sort of model, made by writing this word sev- 
eral times end to end. On this gadarit, thin paper was placed, 
and the original of the dorderdeau was traced in pencil, somewhat 
slowly and the final paper retraced in ink from this pencil copy. 

He proves this elaborately with diagrams, which show that 
many of the words of the dordereau are superposable on words 
of the standards of comparison and of the Mathieu letter. Not 
that the superposed words in all, or even in many cases are, line 
by line, coincident with the underlying words, for he superposed 
words upon unlike words, e. g., 120 on 1894; but that certain 
lengths are the same, and they superpose, ‘‘ demi-centimetric 
square upon demi-centimetric square.’’ It is true that some of 
the repeated words, as ‘‘ manoeuvres’’ do not so superpose ; 
but he avoids this by superposing m upon m, then slides one 
paper 1.25 mm. to the left, and behold the middle portions co- 
incide! If the final letters still donot superpose, he moves the 
paper another 1.25 mm., and, presto! the finals coincide! Even 
this does not always succeed; and in several instances, having 
attained partial superposition by a movement of 1.25-mm. tothe 
left, he is compelled to shift the paper to the right 1.25, or 2.5 
mm., before success crowns his efforts. He confesses that this 
is very complicated. | 

He pushes his investigations farther, and constructs a green 
chain and a red chain, overlapping (deux chaines imbriquées), 
either or both of which the writer of the bordereau might use at 
pleasure, and still further mask his identity. These chains ’”’ 
were constructed in the following manner: The word, ‘* intérét,”’ 
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was written on a horizontal line, seven or eight times, end to 
end, in ink of a given color, say red. Then the same word was 
written, end to end in like manner on the same line, in ink of a 
different color, say green, but beginning at a distance to the left 
of.a ‘* kutsch’’ from the initial stroke of the i, as written in red 
ink. These two constituted the ‘* chaines imbriquées’’ of the 
‘¢ gabarit;’’ and the bordereau was written by regulating certain 
pen strokes according to similar strokes in the gabarit. The pen 
strokes to be followed were the straight strokes of the i, n and t 
(les jambages) and in the bordereau all such strokes were made to 
correspond, in distance from the vertical lines, to similar strokes 
in the gabarit. Thus, all such straight strokes, though in 
different words, according to Bertillon, would be superposable. 

To the extent that I have been able to master his ‘* thesis ’’ on 
this head, his meaning seems to be something like this: The 
writer of the bordereau anticipated that the document, in case of 
discovery, would be subjected to close scrutiny, and he feared 
the superposition of words might be discovered; hence, while he 
caused certain words to be directly superposabie on the same words 
or words of equal length taken from letters of members of his 
own family and from his official letters in the War Office, certain 
others he designed not to be superposable except under certain 
conditions, viz., the conditions of slipping the underlying paper 
to the left or right through a distance of 1.25 mm., or twice 
that distance; or reversing the motion as above mentioned. 
This unit of length, 1.25 mm., not being an even decimal sub- 
division of any unit of the metric system, was therefore the more 
likely to escape notice. It is called a ‘* kutsch ;’’ and according 
to Bertillon, this odd unit was just coming into vogue in France 
in 1894. The use of the two chains was to regulate this matter of 
the sliding of the covering paper, through the distance of a kutsch 
or a multiple thereof, and to the right or left, as the writer might 
desire. No law governing this matter is stated, but the selection 
of either chain was at the whim of the author, the chains being 
merely graphic devices to check and make accurate the desired 
movement. 

On the left edge of the bordereau, M. Bertillon discovered a nick 
or notch, which looked, he said, as if the edge had been trimmed 
with scissors, and, at this point, a hesitation had interrupted the 
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smooth action of the blades, leaving this notch. He explains, 
by diagrams, to- which I have not had access, that this notch 
played a hidden but most important office in regulating the angle 
of the lines of writing in the bordereau. Here I am balked, for 
I can see no reason in the argument on this head. 

Finally, though M. Bertillon affects to utterly dispise com- 
parisons of graphic forms, he devotes page after page of bis 
lecture to a discussion of certain peculiarities in the forms of 
letters in the bordereau, and in other documents. These in no 
wise differ from the ordinary dreary technics of the average 
handwriting expert, so far as the actual letters are concerned, 
but M. Bertillon has special reasons to assign which governed 
the writer in the choice of each one of these graphic peculiari- 
ties. Many of these are mentioned in the legend to his diagram. 

Now for the reason of this elaborate method of writing the 
bordereau. 

According to Bertillon, Dreyfus is a shrewd man, a skillful 
man, a man of extensive technical learning, a man of resources. 
He is not likely to plunge into treasonable practices without 
taking minute precautions. No one but a fool would write an 
incriminating letter like the bordereau, without first disguising his 
hand. This disguise would be the device of the ordinary man. 
But Dreyfus was not an ordinary man; and hence would not be 
content with so simple a method. 

Naturally, he would consider all dangers, to anticipate all. 
Thus, if the bordereau were found in a place which gave no in- 
dication of the identity of its writer, it would be sufficient if the 
handwriting were so disguised as to enable him to deny author- 
ship. On the other hand, if found on his person, in his house, 
or on the person of his emissary, what could be his defense? 
The writing has been already partially disguised to meet the 
first contingency, it must also contain other elements to meet the 
second. This is where the theory comes in. 

‘*He would have availed himself of his bordereau as a pro- 
tection, by himself demonstrating the artificial construction,’’ 
says Bertillon. He would take the words from the official docu- 
ments written by himself and show that they were traced in the 
bordereau. This would enable him to set up as a defense a con- 
spiracy against himself, an ‘‘ alibi de machination,’’ to quote the 
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phrase of Bertillon. According to the latter, Dreyfus could go 
further; he could show the artificial construction of words in 
the Mathieu letter, and thereby either throw the blame on his 
brother, or compel their joint trial in the civil courts, and not 
by court-martial. The artificial construction is called by the 
witness ‘‘ auto-forgery.’’ That is to say, Dreyfus forged his 
own handwriting, intending, if arrested, to show it was not his 
natural hand, but a counterfeit thereof. 

In short the differences between Dreyfus’ natural hand and 
that of the bordereau, admitted by Bertillon, were, according to 
him, artfully put in by Capt. Dreyfus to throw off suspicion; 
while the absolute similarities were put in to enable him, in a 
proper case, to claim they were traced from his own handwriting, 
and therefore, done by some one else. The gabarit and the pencil 
tracing were his means of writing the bordereau so that the latter 
would appear as if written in an easy running hand, and were, 
of course, to remain profound secrets. Bertillon admits that it 
required vast ingenuity to conceive such a plan; he modestly 
does not mention the ingenuity required to unravel it. 

This system of defense M. Bertillon illustrated in 1894, by the 
following diagram, with accompanying legends. He complains 
that the court-martial of that time did not seem to understand 
the diagram, and so he abandoned it. Perhaps it will appear 
plain to some who read this article. 

A careful study of this diagram will, 1 think, disclose in it a 
certain method and considerable ingenuity. It conforms, too, 
to M. Bertillon’s theory of defense, and particularizes the minu- 
tie of this defense to be urged by the writer of the bordereau. 
I think, however, it cannot be said to clarify the subject at all. 
Its tendency is towards confusion. I have in my office a dia- 
grammatic chart, drawn in five different colored inks, illustrat- 
ing what its designer calls, ‘* A Mechanical Philosophy.’’ It is 
constructed after the manner of a genealogical chart, with some- 
thing over three hundred ramifications, each with a special name, 
over one hundred newly coined by the author, such as ‘* plas- 
mation,’’ ‘* externation,’’ ‘* biokotomization,’’ and the like. 
While close study of it reveals a certain logical connection, and 
certainly discloses immense labor, it is entirely worthless as a 
system of logic; though traces of Mill, Lessing, Kant, and 
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The author was a prosperous 


business man whom no one ever suspected of having ideas 
outside of his daily work. He died afterwards, insane. I 
do not mean to imply that that is M. Bertillon’s mental con- 
dition ; but certainly a neurologist would regard his diagram, if 
coupled with other symptoms, as an unfavorable sign. 


Dracram oF M. BERTILLON. 


Parsuit and judicial attack following 
seizure of document on the person of 
the author, or in his house, or on his 
emissary, who, in giving his true 
name, betrays also the author’s iden- 
tity. 

Plan of defense in case the attack 
comes from the left: — 

It was done by 

1, A subordinate. 

2. A real spy, secretly advised. 


Pursuit and judicial attack following 
the discovery of the document without 
any indication of its author’s identity. 


Plan of defense, attack coming from 
the right: — 

1. To remain quiet in the hope that 
the assailant, intimidated by the 
mackles and the rapid handwriting, 
will recoil from the initials and espe- 
cially the double ss. 

2. To take refuge in the arsenal of 
the habitual spy. 

8. To invoke the plan prepared 
secretly. 
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A. The mackles, made with double face, which can be explained: on the 
left — by the combination of opened and closed letters; on the right — by rapid 
smooth handwriting, consequently not disguised. 

B. Suppression of the letter “a;°’ almost exclusive use of voluted “E; 
suppression or lessening the loops in the letters f, g, z, 1; making properly the 
letters m and n; rounding the letter v; embellishing the letter x, etc. 

C. Battery of the double ‘‘s”’ the second one long. 

D. Arsenal of the habitual spy, specially taught to use the defenses of the 
right, but able also to use those of the left, ahelp often more secret than use- 
ful: grilles (paper ruled in squares) and graphic blemishes which result there- 
from, useless repetition of words, of phrases, ,of syllables; cartograms, 
double and single; words composed of detached syllables. Imperfections and 
graphic defects. Unusual style — Laconic combined with prolix style. 

E. Small notch at edge of document on the right: forgery. 

F. Use of thin paper marked in squares: counterfeit. 

G. Technical words from his genuine writing minutely tracid even with their 
defects, and taken mostly from documents in the War Office relating to large 
parks of artillery: forgery. 

H. Lengthening the final portions of ‘‘ guerre,’’ “responsables,” ‘‘d’ ad- 
dresse’’ (line 23), etc. Inversion of the curve of “L;” retouching certain 
words; abnormal eurvesin G,’’ L,” etc.: counterfeit. 

I. Last and most concealed subterranean trench. 


K. Tortuous and subterranean way, joining the different paths together, and 
opening at last to the citadel. 


L. Citadel of graphic rebuses. 


One of the experts for the defense struck at the keystone of 
this arch, and pointed out that the word ‘intérét’’ did not 
measure 12.5 mm., that Bertillon had arbitrarily omitted to in- 
clude part of the initial letter and all of the final t, in his 
measurement, and that in truth the word was 15.46 mm. long. 
He took his scale into court and showed diagrams in support of 
his contention. If he was accurate, he completely annihilated 
the ‘* theory,’’ for he destroyed the ‘‘ keyword.’’ Furthermore, 
he insisted that in photographing and many times rephotograph- 
ing the bordereau, Mr. Bertillon, little by little, distorted the 
true dimensions of the original writing. And finally, he con- 
tended that all theories based on minute measurements must fail, 
because the bordereau as first brought in, was in small fragments, 
and that it had been patched together, and even that had been 
unskillfully done. 

Another expert attacked that portion relating to the manner 
in which the vertical lines cut the initial strokes of certain words, 
a coincidence which, according to Bertillon, could not happen 
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more than twice in a million times, and which first gave him the 

notion that the bordereau was artificially constructed. This 
proposition was fundamental. But the expert denied the pro- 
portion, as not being a true exposition of the doctrine of chances, 
showed very clearly that Bertillon was grossly ignorant of the laws 
underlying that science, and applied the argument ad hominem 
by producing a letter from Bertillon’s own office, written by a 
court official, in which such coincidences were more numerous 
and more striking than in the bordereau. Moreover, this witness 
very sensibly remarked that the bordereau was written on paper 
ruled vertically as well as horizontally, and that the writer would 
unconsciously begin his words at the vertical lines, except where 
it would throw the spacing out too much. 

Again, this last expert pertinently inquired how M. Bertillon 
could insist that the reverse side of the page of the bordereau 
could be traced over the gabarit. The bordereau, says he, is 
written on both sides of a sheet of thin paper, and, granting 
that the writing on the obverse side could be traced from the 
gabarit, yet when the writer turned the sheet and began to 
write on the back thereof, the words already written on the face 
would obscure the underlying gabarit, at least to the extent in- 
compatible with accurate tracing. 

In his address to the court-martial, Maitre Demange sug- 
gested that while M. Bertillon’s theory might be most ingenious, 
it seemed to be confined to M. Bertillon himself; for certainly 
at no time had Dreyfus suggested that there could be any super- 
position, nor had he attempted to set up as a defense any ‘‘ alibi 
de machination.’’ 

M. Ballot-Beaupré, the President-Rapporteur of the Court of 
Cassation, who reviewed the whole case in a most admirable, 
unimpassioned and wholly judicial mavner, confessed he did 
not understand M. Bertillon. 

Maitre Monard, the counsel for Mrs. Dreyfus, addressing the 
Court of Cassation, recalled that a certain witness had testified 
that M. Bertillon was a genius. For his part, said the advocate, 
a certain poet had stated that genius was closely allied toa 
wholly different mental condition. 

There seems to be in French procedure, nothing corresponding 
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to our cross-examination. Bertillon’s testimony was a lecture, 
lasting for six or seven hours, unbroken by a single question. 

Then followed a few questions by members of the court, and 
a few by Dreyfus’ counsel. To the latter, Bertillon seemed 
antagonistic, and some of his answers disclose strong personal 
feeling. He had admitted that, graphically considered, Ester- 
hazy’s handwriting showed more points of similarity with, and 
fewer differences from, the bordereau than did the writing 
of Dreyfus; this he said was nothing, for that sort of com- 
parison was all humbug. Asked if he had subjected any speci- 
men of Esterhazy’s handwriting to the same sort of tests as the 
bordereau, he answered he had, but not so thoroughly. But 
that would prove nothing. It is quite likely that Esterhazy had 
begun to imitate the writing of the dordereau even before 1894, 
so as to be able to continue the traitorous work, should Dreyfus 
be arrested. ‘* Esterhazy does not trouble me at all;’’ he is 
man of straw.’’ 

In truth, the fantastic theory of Bertillon had been destroyed 
by the facts before ever the court-martial met at Rennes. I 
have called attention to the peculiar paper on which the bordereau 
was written. Just before the proceedings were begun by the 
Court of Cassation, the nature of this paper was discussed in the 
press, and the government set out to find some like it. The 
search was long, but at last one store was found in Paris which 
still had some at hand. At this time two persons, one a tailor, 
the other a petty official, each produced a letter from Esterhazy 
written on this identical paper. They were dated respectively 
April 17, 1892, and August 17, 1894, and were each in answer 
to dunning letters addressed to Esterhazy. No reasonable per- 
son can doubt their entire genuineness. The date of the later 
one is contemperaneous with the bordereau. Esterhazy, before 
this discovery, had vehemently denied ever having used such 
paper. When confronted with the letters, he admitted that he 
always tried to have on hand some thin paper; it was useful in 
tracing plans, ete. He also admitted his signature to both letters. 
No such paper was shown ever to have been used by Dreyfus. 
The rarity of its use, and difficulty in obtaining it, make most. 
strongly against Esterhazy. 
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These two letters written on this unusual paper, and the strong 

similarity between the writing of the bordereau and that of 
Esterhazy would seem to be conclusive of the guilt of Ester- 
hazy and the innocence of Dreyfus. It had no effect whatever 
on Bertillon or his faith in his theory. Esterhazy, says he, has 
simply practiced imitating the writing of the bordereau. There 
has been time enough to prepare the letters of 1892 and 1894, 
write them on the peculiar paper, and produce them after Ester- 
hazy’s acquittal by the court-martial, to the end that, Esterhazy 
being now safe, Dreyfus would be freed. This, of ‘course, was 
the work of the ‘* Syndicate ’’ — the Jews. 

A probable explanation of this curious vagary in a man of 
Bertillon’s reputation will, perhaps, be found in the cause of 
that very reputation. As every one knows the * Bertillon sys- 
tem’’ is based upon minute measurements; he himself lives in 
an atmosphere of millimetres. What cannot be determined by 
measurement, has no value to him. In short, his system has 
become with him simply an obsession. 

Given this obsession in a man of highly nervous temperament, 
such as Bertillon, and the ‘‘ theory ’’ is psychologically accounted 
for. The world, however, owes him thanks for a new idea, the 
conception of a man forging his own handwriting ! 

The ‘* Affaire Dreyfus’’ has caused much evil, but it pro-- 
duced one great man. From the lies and anonymous letters of 
Commandant du Paty de Clam, the perjury and forgery of 
Colonel Henry, the cynicism, moral obliquity and treason of 
Esterhazy ; from plot and counter-plot ; from the muck and mire 
of dirty politics; from the cowardice and deceit of the General 
Staff we turn to regard one grand figure —Picquart. A colonel 
of the army, head of an important department, able, brilliant, 
young, a career unparalleled was opening out before him. 

Like nearly all army officers, he believed in the guilt of 
Dreyfus. But his official position gave him access to the secret 
papers, known only to a limited few, on the faith of which, be- 
hind closed doors, the court-martial of 1894 convicted Dreyfus. 
His suspicions were aroused, and he began to investigate the 
secret dossier, du Paty and Henry. He started the investigation 
which led finally to the revision of the sentence. 


; 
i| 
q 
i 
4 
q 
q 
i 
4 
4 
« 
i 


A REVIEW OF THE DREYFUS CASE. 401 


At once the conspirators sought to destroy him. He faced 
them all; the press, the public, the army. He sacrificed his 
brilliant career, was degraded, imprisoned. For what? For 
that thing which so many of his fellow-officers talked of contin- 
ually, yet so little understood—honor. He suffered and fell, 
that justice might be done to the despised Jew on Devil’s 
Island. 

In the memory of living men, the French army has not pro- 
duced such another soldier. And the pity of it is, that the army 
did not know him when they saw him. 


Frank P. Brarr. 
ILLs., May, 1901. 
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FOREIGN PARTNERSHIPS AND CORPORATIONS IN 


THE PROVINCE OF QUEBEC.! 


As a rule, foreign partnerships or companies enjoy in the 
Province of Quebec all the rights which are conferred upon them 
by the laws of their country and do not conflict with the laws of 
the Province, and no judicial or administrative authorization is 
necessary for that purpose. Foreign corporations may there- 
fore contract in the Province of Quebec, sue and compel parties 
contracting with them to execute their engagements, in the 
same way as ordinary individuals.? They may even issue or 
negotiate debentures without having to fulfill any preliminary 
formality. 

In The Birkbeck Investment Security and Savings Company 
v. Brabant,’ Lacoste, C. J., said: — 

‘*T think that a foreign company may, whenever its charter 
expressly or implicitly allows it, enter into any contract in this 
Province which our law does not forbid it to make. For in- 
stance, foreign companies may make loans here and accept 
hypothecs therefor.’’ 4 

On the other hand, it has been held that a contract of insurance 
made at Montreal by the local agent of an insurance company 
incorporated under the laws of the State of New York, whose 
charter and by-laws provided that it could only contract in New 
York, and by its president and vice-president, is null and void, 
and the insured party cannot enforce the execution thereof. 
The court held that the insured was bound to know the capacity 


1 A paper read by Ed. Fabre Sur- Bank, 8 L. C. R. 328; The Connecticut 
veyer, Esq., LL.M., B. C. L., of the & Passumpsic Railway Co. v. Com- 
Montreal Bar, at the International stock, 1 R. L. 589. 

Congress of Comparative Law, heldin 3 C. Q. B., 1899. 

Paris in August, 1900. 4Q. R., 8 Q. B., 311 et seg. 

2 Larocque v. The Franklin County 
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of the party with whom he contracted; just as in the case of a 
married woman or a minor.® 

It may even happen that foreign partnerships or companies 
may exercise in the Province of Quebec rights which are refused 
to local companies. For instance, although by article 365 of 
the Civil Code, corporations cannot be interested in the exe- 
cution of wills and in general in any administration, the exercise 
of which necessitates the taking of an oath or imposes personal 
responsibility, nevertheless, a corporation organized under the 
laws of the Province of Ontario, and authorized by its laws to 
administer estates there, was allowed to continue a suit begun in 
the Province of Quebec, by a decedent, whose estate opened in 
the Province of Ontario, and was being administered by such 
corporation.! 

The rule which dispenses with a preliminary authorization is 
not, however, without exception. Thus a foreign company can- 
not, any more than a domestic company,’ acquire real estate 
within the Province of Quebec without having previously ob- 
tained leave of the Crown, or legislative sanction. A foreign 
company evicted from a piece of Jand acquired without prelim- 
inary authorization, cannot call in warranty either its vendor, or 
the vendor of its vendor. This was held by the Privy Council, 
confirming the Court of Queen’s Bench and the Superior Court, 
in The Chaudiere Gold Mining Co. v. Desbarats.® 

The rigor of this prohibition is nevertheless mitigated in some 
cases. For instance, the law as laid down in the Revised Stat- 
utes of Quebec, of 1888, states that any company incorporated 
and existing in the kingdom of Great Britain (which comprises 
the Channel Islands and the Isle of Man), the United States of 
America, or Canada, has the right to acquire and possess, with- 
out any authorization, real estate situated in the Province of 
Quebec, for its occupation or the prosecution of its business only.* 


1 §. C., Montreal, 1869, Redpath v. 3 C. C. Art. 366. 
The Sun Mutual Insurance Co., 14 L. 413 L. C. J. 182; 15 L. C. J. 44; 
C.J.90. See also Lafleur, Conjlict of 17 L. C. J. 275. 
Laws, pp. 104, 105 and 106. 5 R.S. Q., 1888, Art. 4762. 
2 Greenshields v. Atkin, 8S. C. Mon- 
treal, 1897; Q. R., 2 S. C. 137. 


404 


35 AMERICAN LAW REVIEW. 


This of course applies only to corporations, and not to private 
partnerships. Foreigners associated for the sale of real estate 
could carry on business in the Province of Quebec without any 
authorization, but that would be a civil and not a commercial 
partnership.? 

Aiticle 4764 R. S. Q. further provides as follows: — 

‘* In case a corporation incorporated under the laws of the 
Imperial Parliament of Great Britain and Ireland carries on or 
desires to carry on any of its business within the Province of 
Quebec, the Lieutenant-Governor in Council may, -by letters- 
patent under the Great Seal of the Province, grant to such 
company, and such company may thenceforth use, exercise and 
enjoy, within the Province, any powers, privileges and rights 
set forth in the letters-patent, as desited in or for carrying on 
the business of the company, which it is within the authority 
of the Lieutenant-Governor in Council to grant to a com- 
pany.’ 

Article 5470 R. S. Q. also contains a special provision con- 
cerning loan and investment companies. The first paragraph of 
that article, before the amendment of the 10th March, 1899, read 
as follows: — 

‘¢‘Any institution or corporation or loan and investment society, 
duly incorporated under the laws of the Parliament of Great 
Britain and Ireland, or of the Dominion of Canada, for the pur- 
pose of lending or investing moneys, and authorized by statute, 
charter or instrument of incorporation to lend money in thia 
Province may receive a license from the Provincial Secretary 
authorizing it to carry on business therein.” 

Article 5472 of the Revised Statutes of Quebec states what 
proof is required to be furnished to the Provincial Secretary 
concerning the existence of these institutions or corporations, 
and the authority of the party demanding the license. This evi- 
dence consists in the production of a certified copy of the statute, 
charter or instrument of incorporation of the corporation, insti- 
tution or society, and of a power of attorney executed by it in 
favor of the person appointed as its principal agent or 


1 Girard v. Trudel, Q. B., 1876; 21 L. C. J. 295. 
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manager within the Province, under the seal of the corporation, 
institution or society. 

Article 5471 requires any institution so obtaining a license, 
to give notice thereof for the space of one calendar month, in 
the Quebec Official Gazette, and in one newspaper in the district 
in which the principal place of business is situated. 

Article 5473 reads as follows : — 

‘¢ After having obtained such license the institution, corpora- 
tion or society may: — : 

‘¢1, Transact any loaning and investment business of any de- 
scription whatever within the Province, in its corporate name, 
except the business of banking; 

‘¢2. Take and hold any mortgages on real estate, and any rail- 
way, municipal, or other bonds of any kind whatsoever, on the 
security of which it may lend its money, whether the said bonds 
form a charge on real estate within the Province or not; 

*¢ 3. Hold such mortgages in its corporate name and sell and 
transfer the same at pleasure; and 

‘¢4, Inall respects have and enjoy the same powers and privi- 
leges with regard to lending its moneys and transacting its busi- 
ness as private individuals might have and enjoy. 

‘¢ Provided, every such corporation, institution or society shall 
sell or dispose of any real estate which it may so acquire, by 
sale en justice or by deed from the borrower, or subsequent 
holder, in satisfaction of the loan, or under any agreement with 
the borrower or subsequent holder, within ten years from the 
date of such acquisition.”’ 

Articles 4764 and 5470 were discussed by the courts of the 
Province in 1899, in Birkbeck v. Brabant, already cited. In 
this case the Court of Queen’s Bench, reversing the judgment 
of the Superior Court, held that a loan company incorporated 
by the laws of Ontario may, even without a license from the 
Provincial Secretary of Quebec, lend money on hypothec or 
mortgage of real estate. 

Lacoste, C. J., speaking on behalf of the majority of his col- 
leagues, says in regard to article 5470:— 

‘¢There is in this article no prohibition, no expression with- 
drawing from foreign companies the power which they have to 
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contract in the Province. It merely grants to certain investment 
companies more extensive rights and powers, in order to facili- 
tate their operations in the Province.’’ 

Commenting on article 4764, the learned Chief Justice adds :— 

‘* The latter law’ allows every Imperial company already doing 
or intending to do business here, to obtain letters-patent from the 
Lieutenant-Governor, who has the right to confer upon it all the 
powers which he may confer upon a provincial company. The 
English company has already, before obtaining its letters-patent, 
the right to transact any business which the law does not forbid a 
foreign company to do, but these letters-patent give it certain 
additional rights and place it on the same footing as companies 
corporated under provincial authorities. 

‘¢ Thus, all these foreign companies have a right to lend money 
and take a mortgage, but only those which have been incor- 
porated by the Imperial or Canadian Government will enjoy all 
the rights and privileges which the license of the Secretary of 
State can give.’ ? 

As early as 1894, the question had been submitted to the 
Attorney-General of the Province of Quebec, the Hon. Mr. 
Casgrain, and the law officers of the Crown had come to the 
same conclusion as the Court of Appeals. 

On the 10th March, 1899, a law was passed extending the pro- 
visions of articles 5470 and 5472 to all institutions or bodies in- 
corporated under the laws of other provinces of the Dominion of 
Canada in which similar institutions incorporated in the Province 
of Quebec can exercise the same rights. This law was to havea 
retroactive effect, save as regards pending suits. 

Telegraph companies, either provincial or foreign, are sub- 
ject to the right reserved to the Crown, to take possession for 
any time of all the telegraph lines and the accessories thereof, 
or even to become the owner thereof, after two months’ notice 
given to the company. In both cases, the indemnity due to 


1 The law of 1880, reproduced by Quebec Railway Light & Power Co. 
article 4764. v. The Jacques Cartier Electric Power 
2 Mr. Justice Andrews has laiddown Co., Superior Court, June 9, 1900, 
the same doctrine in an interlocutory not yet reported. 
judgment rendered in the case of The 
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the companies is fixed by arbitrators chosen by the parties, or 
named by the tribunal to which the power is delegated by law. 

The Dominion laws concerning insurance deal at length with 
foreign companies. In brief, the position of foreign companies 
does not differ materially from that of the local companies. So 
far as the capital stock is concerned, they must comply with the 
requirements of the law of 1899. They must further obtain a 
license from the Minister of Finance and furnish security to the 
amount of $50,000 for life insurance companies, and $100,000 
for marine or fire insurance companies. Local companies must 
give security in a sum of $50,000, in all cases. 

Section 5392 of the Revised Statutes of Quebec enacts that 
if a life insurance company wishes to limit its operations to 
that Province, it is sufficient for that company to deposit with 
the provincial treasurer $20,000 in cash, or debentures of the 
Dominion or Provincial Government. Such deposit may be 
increased in proportion to the business transacted by such com- 
panies. 

All such companies are bound to make a yearly report of their 
operations. 

The directors of railway companies are authorized by law to 
grant the use of the railways to foreign companies, with all the 
powers and guarantees possessed by the local companies, pro- 
vided such arrangements are approved of by two thirds of the 
shareholders and the time thereof does not exceed twenty-one 
years. Companies organized under the laws of the Province of 
Quebec can make similar arrangements for fifty years. 

Foreign banks are not allowed to have a branch office or do 
banking business in Canada. 

Let us mention another preliminary formality. Article 1834 
of the Civil Code, and the Revised Statutes of Quebec, oblige 
commercial partnerships to file at the office of the court of the 
district, and of the registrar of the registration division, where 
they do business, within sixty days after they begin to do busi- 
ness, a written declaration mentioning, among other things, the 
names and surnames and the residences of all the partners, and 
the firm name. The omission to deliver such declaration does 
not render the partnership null, but it subjects each of the part- 
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ners to a fine of $200. By article 1834a, a similar declaration 
must be made by any person carrying on business alone under a 
firm name. 

Do these provisions apply to foreign partnerships which have 
opened a place of business in this Province? A judgment of the 
Superior Court! held the negative. This judgment was confirmed 
by the Court of Review, but Johnson, C. J., did not approve of 
the decision. The question being still open, we may say that 
it is safer for a foreign partnership to make such declaration. 

As regards joint-stock companies, there can be nodoubt. The 
Revised Statutes require them to make a similar declaration under 
a penalty of $400, besides a fine of $200 imposed upon their 
president, secretary or representative, if. they have only a branch 
office in the Province. 

As has been pointed out, foreign partnerships or companies 
may enter suit or plead before the courts of the Province of 
Quebec. This right is recognized by article 79 of the Code of 
Civil Procedure, with but one exception, which is where the right 
to sue and be sued would be refused to a company or partnership 
by its own laws. But a defendant, whether he be a British 
subject or not, and whether he be a non-resident or not, may, if 
he makes his demand within the very short delays fixed by law, 
compel the foreign partnership or company to give security for 
costs before bringing or instituting any action, suit or proceeding 
before the courts of the Province of Quebec. 

Foreign partnerships and companies can also be sued in this 
Province, even for the fulfillment of obligations contracted in a 
foreign country,’ but only if they have property in this Prov- 
ince, or if summons is served upon them personally, that is, at 
their place of business in the Province, or upon one of the 
partners, or president, secretary or agent, personally. 

Service upon a foreign company is made by leaving a copy of 
the summons at its place of business, and in default of such place 
of business, upon its president, secretary or agent. If the com- 
pany has no known office or place of business, and no known 
president, secretary or agent, the judge, upon a return to that 


1 Jelly v. Dunscombe, 4 M. L. R., 1 2 Article 27 Civil Code. 
8. C., 404, 
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effect, may order that the summons be made by advertise- 
ment to be inserted twice during one month in at least one 
newspaper. 

Service upon partnerships or companies having their principal 
place of business in any other Province in Canada may be made 
by any person, who makes an affidavit of service, sworn to 
before any justice of the peace having jurisdiction in the place 
where service was made, or before a commissioner of the Su- 
perior Court for this Province. Such service cannot be made, 
however, without leave being previously granted by the judge or 

the prothonotary. 

' Foreign companies which control, either as owners or lessees, 
- any line of railway, telegraph or telephone extending to or 
passing through the Province, and which have no office, presi- 
dent, secretary or agent therein, are validly summoned by serv- 
ice made upon any person in charge of a station, telegraph or 
telephone office respectively belonging to such companies or 
under their control.? 

The general laws of the Province of Quebec governing for- 
eigners apply to foreign companies and partnerships. For 
instance, the law of their domicile governs their status and ca- 
pacity, and also their personal estate; in the latter case, however, 
the Provincial law applies whenever the question relates to the 
distinction or nature of the property, privileges and rights of 
lien, contestations as to possession, jurisdiction of the courts, 
procedure, modes of execution, attachment, public policy or the 
rights of the Crown. : 

It may be of interest to cite here two decisions, which at first 
sight might appear to contradict this principle. In the case of 
Rogers v. The Mississippi & Dominion Steamship Co.,° the 
Superior Court has recognized the rights of stoppage in transitu 
upon goods sold in England to parties in Lower Canada, regard- 
ing this right (the existence of which in the Province of Quebec is 
at least doubtful) as inherent in the contract itself. On the other 
hand, in the case of The Rhode Island Locomotive Works v. The 
South Eastern Railway Co., thecourt has refused to recognize the 
right to attach and reclaim locomotives sold in the State of Rhode 


1 140, 141, 142, C. P. 2 Art. 144 C, P. 3 14Q. L. R. 99. 
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Island, where such right does not exist.1_ In rendering judgment 
in the Superior Court in the latter case, Taschereau, J., said 
that article 6 C. C. could not create upon movable property 
brought into Lower Canada, a privilege or remedy to which it 
was not submitted before it arrived there. This judgment was 
confirmed by the Court of Queen’s Bench. 

The paragraph of article 6 C. C., which states that the laws 
of Lower Canada relating to persons, apply to all persons being 
found therein, even to those not domiciled there, would apply 
equally to foreign partnerships, corporations or companies, sub- 
ject, of course, to the exception above mentioned as to their 
status or capacity. 

Articles 7 and 8 C. C. read as follows : — 

‘67, Acts and deeds made and passed out of Lower Canada, 
are valid, if made according to the forms required by the law of 
the country where they were passed or made.’’ 

‘* 8. Deeds are construed according to the laws of the country 
where they were passed, unless there is some law to the contrary, 
or the parties have agreed otherwise, or by the nature of the 
deed or from other circumstances, it appears that the intention 
of the parties was to be governed by the law of another place; 
in any of whieh cases, effect is given to such law, or such inten- 
tion expressed or presumed.”’ 

Therefore, it has been held? that a general partnership entered 
into at Bordeaux, France, between two residents of the Province 
of Quebec, for the importation of Bordeaux wine, as governed 
by the French law, does not exist, in spite of article 1834C.C., 
already cited, so long as the formalities prescribed by article 42 
of the French Code of Commerce have not been fulfilled, and 
therefore no action pro socio exists in the meantime. 

Articles 7 and 8 do not apply when the contract made affects 
real estate situated in the Province of Quebec. In this Province, 
the form of this contract is subject to certain laws: for in- 
stance, the contract of hypothec (mortgage) must be notarial. 
In such a matter it would certainly be necessary to comply with 
the laws of the Province of Quebec. A comparatively old de- 


1 31L. C.J. 89. 2 Furniss v. Larocque, 8. C. Mon- 
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cision! seems to go further and to hold that in such a case the 
form of the contract must comply not only with the law of the 
place where the contract is made, but also with that of the sit- 
uation of the real estate affected thereby. 

None of the articles or texts of law cited gives the parties a 
right to choose their own jurisdiction. For instance, in the 
case of Judey v. La Societe Francaise de Phosphates du Can- 
ada, where the plaintiff claimed the value of services rendered 
to the defendant, in Canada, in virtue of a contract of hire 
signed in France, and in which the parties consented to have 
their difficulties settled by the courts of Bordeaux, to the exclu- 
sion of all other jurisdictions, the Superior Court at Hull dis- 
missed the plea for want of jurisdiction based upon the latter 
clause.? But, apart from the case of a purely conventional 
jurisdiction, a foreign partnership can sue and be sued before 
the courts of the elected domicile, and, since March 23d, 1900, 
before the court of the place where the contract was made. 

Partnerships and companies, whether local or foreign, are sub- 
ject to certain taxes imposed by the Provincial government and 
by the municipalities to which such power is given by the Pro- 
vincial authorities. The latter taxes, unimportant as a rule, are 
almost as numerous as the municipalities where these concerns 
have a branch office or representative. The Provincial law re- 
garding commercial taxes does not contain any provision pecu- 
liar to foreign companies. We must note, however, that foreign 
insurance companies cannot free themselves from Provincial 
taxes by being represented in the Province by a broker instead 
of having an office, and any insurance broker making a contract 
in the Province of Quebec on behalf of a company which does 
not pay a tax, is bound to pay the same tax and make the same 
annual reports to the Provincial Treasurer as the companies 
themselves. Moreover, fire insurance companies which without 
having paid the Provincial taxes, insure reai estate situated in 
the Province of Quebec, must pay three per cent of the gross 
amount of the premiums collected. 

As to the question of liquidation or assignment in insolvency 
in the Province of Quebec of foreign companies, we may say 


1 Belanger v. Mann, 11 Q. L. R. 71. 211L. N. 106. 
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that, as a matter of principle, such liquidation generally takes 
place at the domicile of the company, and the Quebec tribunals 
do not intervene therein. However, concurrent proceedings 
may be taken in Quebec, but they can only affect goods situated 
in the Province. Inthe case of insurance companies, the law 
states that the deposits with the Minister of Finance constitute the 
assets to be divided between the Canadian policy holders. If 
after the deposit has been so divided their claims have not been 
settled in full, they can still rank as creditors for the balance 
on the dividend sheet prepared at the place where the company 
is wound up. 

The jurisprudence recognizes the right of foreign liquidators 
to sue in the Province of Quebec for the enforcement of the 
rights of the company in liquidation, and to claim possession of 
the personal estate situated in the Province, but such taking of 
possession must not interfere with the remedies already exer- 
cised by the local creditors. As to the immovable property, it 
remains subject to the territorial law.? . 

On the whole, it may be stated that the laws of the Province 
of Quebec are very liberal towards foreign companies and part- 
nerships, and that they answer almost exactly the requirements 
of the institution of International Law as laid down at the Con- 
gress of Hamburg in 1891.? 

Ep. SurvEYER. 
MONTREAL. 


1 Lafleur, Conjlict of Laws, pp. 280 
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THE HOMESTEAD LAW. 


THE HOMESTEAD LAW.! 


Its Merits. 


Our homestead law needs no defense and no eulogy. Expe- 
rience has verified all the merits its warmest friends have ever 
ascribed to it, and it enjoys solid and deserved popularity, which 
repels any wanton attack. Giving credit to Texas for the first 
homestead law, Judge Dillon speaks of it as ‘‘ the great gift of 
that young republic to the world.’’ Our sister States have cor- 
dially welcomed this typically American achievement as an irre- 
vocable contribution to American jurisprudence. We should 
now jealously guard this precious treasure against the intrusion 
of any practices which tend to corrupt it and to defeat its salu- 
tary purposes. Sincere attachment to its vital principle and a 
just estimate of its true value, rather than stifle, should encourage 
rational criticism of some details of the law as now in operation. 
And itis peculiarly the office of the legal profession to resist, by 
candid and fearless criticisg, all vicious tendencies of law. 

Homestead exemptions are really neither more nor less than a 
limitation of the power of government to enforce civil obliga- 
tions and liabilities. They are beneficent when reasonably 
moderate, but excessive exemptions operate mischievously. 

Imprisonment for debt, which was the harsh manifestation of 
unrestricted governmental power, is repugnant to modern views. 
Its abolishment, however, vindicates but an abstract theory, 
which remained lifeless and had proved of little practical value 
until the good it faintly foreshadowed was actually attained by the 
homestead exemption. Freedom of the person without protec- 
tion of the fruits of his labor confers no substantial benefit. An 
old maxim, ‘* No property without a person,’’ is equally true 
when reversed, ‘‘ No person without property.”’ 

1 A paper read before the Texas Judge 22d Judicial District of Texas. 


Bar Association, by the late Hon. H. See our department of “‘ Norgs.’’ — 
Teichmueller, of the La Grange Bar, Eps. AM. Law Rev. 
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Our homestead law exempts from the invasion of creditors a 
sphere of activity the individual creates for himself, and with 
which his existence is inseparably blended. Here the law re- 
spects the dignity of independent manhood, shelters sacred 
homelife as the nursery of character, gives scope to the energies 
of man, and affords him an opportunity to recover from disaster 
and to regain solvency. Thus it serves as a powerful incentive 
to noble exertions; which excessive exemptions, however, tend 


to paralyze, for they encourage indolence, invite fraud and 
legalize dishonesty. 


ExcessivE Exemptions. 


Our Constitution limits the rural homestead to 200 acres, and 
the urban homestead to lots not over the value of $5,000 at the 
time of their dedication to home purposes. To this may be 
added a place of business, without reference to its value. Sub- 
sequent improvements, increase of population and general in- 
dustrial developments may enhance the value of a homestead 
indefinitely, but without forfeiting its immunity from legal lia- 
bility. A few suggestions suffice to illustrate the grotesque 
anomalies resulting from this virtually unlimited exemption. 

It organizes a semi-respectable class of persons, who live in 
comparative affluence, but who are nevertheless, insolvent, or 
rich paupers. It stimulates utterly hopeless commercial and in- 
dustrial enterprises, for it assures profit to every unscrupulous 
adventurer of courage, though he may conceive them in fraud 
and conduct them to ruin. Homesteads of inordinate value 
serve as hiding-places of ill-gotten gains, and losses may be un- 
loaded upon duped creditors. This is certainly no idle vision. 
Lawyers need not be reminded how frequently unprincipled 
dealers court and actually plan bankruptcy asa legalized method 
of stealing a fortune. Honorable merchants know from painful 
experience how hard it is to compete with rivals who may never 
intend to pay more than twenty per cent of their debts. Every 
success of such schemes produces numerous imitators and spreads, 
like tricky practices, more widely. A robust public opinion for- 
tunately checks these evil tendencies to some extent. In spite 
of the law, which virtually sanctions and offers a premium to 
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dishonesty, a general appreciation of good faith as the life of 
commerce exercises a wholesome counter influence. 

I do not belong to the school of jurists who consider it the mis- 
sion of law to correct and improve the morals of the people; but 
it should never obstruct moral progress, nor should it ever antag- 
onize public opinion of right and wrong. Law forfeits the rev- 
erence of the people if they have to witness in their tribunals of 
justice frequent triumphs of unblushing trickery, and if they are 
forced to conclude that it lends its resistless power to support 
conduct which the common sense of mankind condemns as dis- 
reputable. 

A money valuation as the basis of homestead exemption is the 
only effectual remedy I can conceive. It may, in some isolated 
instances, expose an unfortunate family to the danger of being 
driven from a luxurious residence to a home of more modest 
pretensions. But this cannot be an objection of grave impor- 
tance. Its general beneficial effect would be to compel many per- 
sons, who now waste their energies by incessantly studying how 
to avoid the payment of their debts and how to maintain their 
condition execution proof, to devote their attention to pursuits 
_ more useful to themselves and to society. 


MorTGAGES ON HOMESTEADS. 


I am also unqualifiedly opposed to the constitutional provision 
which prohibits owners — husbands and wives freely concurring — 
from mortgaging their homesteads. Its advocates forcibly con- 
tend that husbands may render their innocent families homeless 
by reckless extravagance or hazardous speculations. They also 
point to the danger, if this restriction should be removed, of non- 
resident money-lenders becoming the mortgagees and ultimately 
the owners of our homesteads. But, without underrating the force 
of these and kindred arguments, I do not concede that it is ever 
the legitimate province of law to protect us against ourselves, 
or to shield us from the consequences of our own improvidence. 

All so-called paternal legislation accomplishes some immediate 
good results, but these never compensate for the permanent evil 
it inflicts. This sort of perpetual guardianship over the people 
dwarfs their intellects and impairs their robust self-reliance. 
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People cease to do whatever the government does for them, and 
whenever legal coercing encroaches upon their domain of self- 
government, to that extent it deprives man of the opportunities 
nature provides for the development of all his faculties. This 
grand principle of self-government distinguishes American from 
European institutions, and maps out a new and a nobler type of 
civilization. It recognizes the inviolable right of men, as indi- 
viduals, to manage their own affairs, and trusts to their experi- 
ence in the intricate relations of actual life, and to their growing 
sense of intelligent responsibility, as the most potent factors of 
real progress. It accepts as true the self-evident maxim that 
** the character of the social units determines the character of the 
social aggregate.’’ Our principle that man possesses the ‘* native 
right to life, liberty, and the pursuit of happiness,’’ forever dis- 
cards all the old world statecrafts and subtle policies for the pro- 
motion of the so-called ‘* general welfare.’’ General welfare 
results alone from the welfare of individuals, and this is best se- 
cured by employing the organized force of government solely for 
the perfect protection of the peace and order of society, and of 
individual freedom. 

Practically, this unwarranted meddling with the property 
rights of our citizens has wrought incalculable harm to our young 
State. In our day, credit performs no less important social func- 
tions than money. This constitutional inhibition, therefore, 
which absolutely withdraws all homestead property from the 
domain of commercial activity, cripples the resources of our peo- 
ple and retards the normal economic development of our State. 

In this connection a passing notice of a remarkable rule of law 
may be relevant. I allude to the statute which subordinates a 
valid mortgage on land, not the homestead, to the widow’s right 
to an allowance in lieu of a homestead. Though a plain rule of 
law, it is certainly liable to entrap unsuspecting creditors. 

The several features here briefly touched unmistakably tend to 
complicate our homestead law, to involve it in needless uncer- 
tainties, and to jeopardize the rights of creditors. They con- 
spire to shake the confidence and to excite the distrust of people 
in other States with whom it is the interest of our people to do 
business. Elements of our homestead law we value most can 
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only be preserved in their purity, if we firmly oppose all abuses 
and corrupting influences. 


Pusiic OPmNion. 

Law is elastic, and ceaselessly adapts itself to the exigencies 
of ever-varying social conditions in obedience to the dic- 
tates of advancing public opinion. Everybody helps, more 
or less, to mold this powerful public opinion; and in order to do 
this efficiently we must learn to respect without fearing it. We 
underrate the capacity and virtue of the people when we sup- 
pose them intolerant of honest discussion. No frank appeal to 
the common intelligence and common honesty of the people ever 
is fruitless. Demagogues and political tricksters have made 
them somewhat cautious and distrustful, but they are able and 
willing to distinguish men of convictions and disinterested inten- 
tions from those not entitled to confidence. 

A dispassionate view of our changed social conditions shows 
that the time has come, or is speedily approaching, when the peo- 
ple will insist upon some reforms of our homestead law, such as I 
have here intimated. Who is really interested in the perpetua- 
tion of the features of that law now disgracing it? All business 
men of integrity desire readily intelligible and reasonably mod- 
erate exemption laws. Our farmers, who, as a rule, are pros- 
perous and pay their just debts, only demand protection of their 
frugal homes as a secure retreat for their families in case of 
adversity. Tenants and wage-laborers, now a numerous and 
growing class, derive no benefit from extravagant exemptions. 
Scheming sharpers and professional bankrupts only remain to 
defend these patent deformities which now sully the fair name 
of our State and prejudice the best interests of her people. 

I have touched some of the most salient points of this subject, 
because I believe it entitled to the serious attention of our pro- 
fession. If I may hope that my suggestions will lead to a gen- 
eral and more exhaustive consideration and discussion of this 
important subject, I feel confident of useful results. 


ConcLusion. 
In conclusion I may assign an additional reason for selecting 
this topic. It is somewhat akin to, and may be considered one 
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of, a group of multiplying problems and controversies which 
begin to organize two distinct and implacably antagonistic 
schools of thinkers in jurisprudence as well as politics. 

Modern progress, great historical events, and our rapid mate- 
rial development, have in few decades wrought marvelous changes 
in our economic, social and political conditions, which now de- 
mand a readjustment of our thoughts on law and government. 
Evils attending our brilliant civilization, such as the great con- 
trast of extreme wealth and poverty, labor troubles and an alarm- 
ingly restless spirit of reform, ripen the necessity of defining 
with exactness the rightful province of legal or political coercion, 
or the legitimate sphere of government and its limitation. A 
principle is needed, simple but comprehensive, which may 
command the permanent assent of public opinion, as the prin- 
ciples of religious freedom and of local self-government have 
done in the past. 

We are now rapidly bringing upon ourselves the evils of over- 
government, of officialism, and of socialistic legislation, mani- 
festly imperiling our institutions and typically American civiliza- 
tion, which anchor in the legally protected freedom of the 
individual man. Written constitutions, easily changed by amend- 
ment and interpretation, afford no adequate protection against 
these currents unless a healthy and intelligent public opinion in- 
spires and supports them. In this irresistibly approaching con- 
test of ideaslawyers will naturally exercisean immense influence, 
and important duties and great responsibilities will devolve upon 
them. However they may differ, their mental discipline and 
habits of passionless investigation promise to temper heated 
discussions and to restrain hasty and extreme innovations. 

These views, incidentally expressed, though an apparent digres- 
sion, have some application to my subject. A well-guarded and 
honest homestead law tends to foster a safe and conservative 
class of people. But the law as it now is, licensing fraud and 
restricting the rightful dominion of owners over their property, 
subserves the evil tendencies of our time. 


NOTES. 


AmERICcAN Bar Association. — We renew attention to the fact that 
this learned body meets this year at Denver on August 21, 22, and 23. 
We again ask our professional brethren of the West, South and South- 
west, to rally to the meeting and make it a success. The proposition 
is to make Omaha the general point of rendezvous, where the members 
will be the guests of the Knights of Aksarben. And here we say to 
the said Knights that they must practice their ceremonies of initiation 
on their own citizens: the Eastern jurists will not endure to be tossed 
in blankets, and to be compelled to climb greased poles. The story 
that the Governor of Nebraska is going to detail a company of State 
militia to escort the aforesaid jurists across his State in safety, and that 
the Governor of Colorado is going to meet them at the State line with 
a brass band and another company of militia, has been officially denied. 
But the journey across the Great Americen Desert will really be at- 
tended with little danger. It is not likely that the train will suffer any 
real attack either from train robbers or from Indians. And we say to 
our Western brethren that if any sham attacks are made upon the train, 
the pretended train robbers and the pretended Indians will be in dan- 
ger. For our Eastern brethren will go ‘‘ heeled,’’ and will take the 
simulated train robbers snd the simulated Indians for what they hold 
themselves out as being. And some of the Eastern jurists practice in 
shooting galleries; others shoot ducks and snipes in Squamsquee Marsh 
and in Connicajeague Creek, and can shoot straight at the mark as well 
as their Western brethren can. Nor is the train likely to be derailed 
and overwhelmed by the onrush of a mighty herd of buffaloes winding its 
black course across the prairie, like a great serpent. There are, in 
point of fact, but two herds of buffalo extant in North America, — one 
in Yellowstone Park, and the other beyond the Arctic Circle. The 
story that it is thought necessary to surround Denver with a stockade for 
defense against the Cheyenne Indians while the convention is in session, 
is scouted by the whole Rocky Mountain press. Nor is there any solid 
foundation for the report that the trophies of the last Rocky Mountain 
bear hunt of Teddy Roosevelt are to be collected at Denver to form a 
special exposition for the delight and amusement of the assembled law 
reformers; but, as we stated in a former issue, they will be treated to 
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a genuine ‘‘ bar hunt’’ themselves. And here we make bold to remind 
them that the hunt will be confined to Great Game: Nothing smaller than 
grizzly bears, mountain lions and the giant wapiti will afford targets for 
the rifles of the limbs of the law. No true Rocky mountain sportsman 
will shoot at a cinnamon bear any sooner than he would shoot ata 
ground hog. Those animals are to be worried and killed by the dogs, 
and by the dogs alone. We regret to have to add that recent advices 
lead us to fear that the Pacific Coast bar are going to flunk on the prop- 
osition to come on with a train load of choice fruits and wines; they 
will bring only a carload; but there will nevertheless be plenty to eat 
and drink. 


Tue Lave H. Tercamvetier. — This eminent lawyer, judge and phil- 

osophical writer died at New Braunfels, Texas, on February 17 of this 
year. Judge Teichmueller was a native of Germany, born in the city of 
Braunschweig in the year 1837, where he was brought up under the 
most favorable surroundings, his mother being a very cultured lady of 
high birth, his father a retired officer of the army and a man of means. 
So his children grew up in an atmosphere of love, ease and culture ; 
poets, artists and interesting and learned men generally gathering in 
their home. 

Judge Teichmueller entered the gymnasium at an early age. At - 
fifteen he made a trip of a few months to New York City, and con- 
tinued his studies on his return. He intended studying theology; but 
at nineteen his father died, and, financial changes resulting, he gave up 
his university career, and before he was twenty came to Texas, where a 
dear friend and kinsman had preceded him some years before. Both 
tried their hands at farming, but naturally failed. 

Judge Teichmueller then turned to law. While studying law, he 
taught school so as to be exempt from serving in the war, for his sym- 
pathies were with the North. During his second year in Texas he de- 
voted his entire time to the study of English, and thus laid the foundation 
of that classic English which he spoke and wrote. 

In 1866 he settled in La Grange, where he was soon after taken into 
partnership by an old and well-established law firm. He was county 
judge for one term, but, the duties attached to the office not suiting him, 
he declined re-election. Later he formed a new partnership, and still 
later a third one, which lasted up to the time of his election to the office 
of District Judge, which office he held for sixteen years. He was 
re-elected last November in spite of the low state of his health. The 
last year of his life was full of agony on account of his physical suffer- 
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ings. He had been a sufferer from asthma for thirty years, and in the 
last years of his life he was afflicted with hearttrouble. But in spite of 
all his sufferings he remained hopeful to the last, and often spoke of the 
great amount of work he hoped to accomplish as soon as recovered. 

He died in New Braunfels, Texas, where he and his family had been 
spending the greater part of the past year. He was under the treat- 
ment of a very prominent physician, Dr. Leonards, who was a dear 
friend of his, and from whom he received the most tender and untiring 
care. His remains were brought back to La Grange, to be interred in 
the town in which he had had his home for so many years. 

Judge Tiechmueller had a great many friends in all phases of society 
all over Texas. He was one of the noblest and purest of men, a 
most tender father and a devoted husband. As some of bis friends re- 
marked, he was ‘‘a stainless gentleman.’’ The resolutions presented 
by the bar to the court of which he had been a judge embody a most 
touching and tender tribute to his memory. 

It was the intention of Judge Teicbmueller to collect, revise, and 
print in book form the numerous essays which he had published in the 
American Law Review and elsewhere; and his surviving family will 


endeavor to carry out that purpose as a sacred trust committed by him 
to them. 


Tue Late Samuet MaxweE.L_.— This eminent judge ard contributor 
to the American Law Review died suddenly at his home near Fremont, 
Nebraska, on February 11th. His article in the last number of this 
publication was probably the last literary effort of bis life. He was in 
good health almost up to the moment of his death. Judge Maxwell 
was born at Lodi (then a suburb of Syracuse, N. Y.), May 20, 1826; 
was educated in the common schools and in the higher branches under 
private tuition; removed with his father’s family to Michigan in 1844; 
here he taught school and farmed; in 1853 was elected township clerk 
and the following year school inspector; in 1855-56 removed to 
Nebraska and pre-empted 160 scres of government Jand, which he im- 
proved; returned to Michigan in 1858 and completed a course in law; 
was admitted to the bar in 1859, and immediately returned to Nebraska 
and began practice; was elected a delegate to the first Republican 
territorial convention; was elected a representative from Cass County 
to the territorial legislature ; was elected to the first constitutional 
convention, held in 1864; was elected to the legislature in the same 
year, and re-elected in 1865; assisted in framing the constitution of 
1866 ; was elected to the first State legislature in 1866 ; in the following 
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year was appointed by the governor a commissioner to select the 
capitol building and university lands; organized the First National 
Bank of Plattsmouth about 1870, and was one of its officers; was 
elected in 1871 to the second constitutional convention and was chairman 
of the committee on suffrage. In 1871 the legislature elected him one 
of three commissioners to collect $72,000 insurance for the burned 
asylum at Lincoln and to erect a new building; was elected judge of 
the Supreme Court as a Republican in 1872 for a term of six years; 
moved to Fremont in 1873; was elected in 1875 a member of the third 
constitutional convention and was chairman of the judiciary committee ; 
was elected the same year judge of the Supreme Court under the new 
constitution, and was re-elected in 1881 and 1887; is the author of a 
‘* Digest of Nebraska Reports,’’ ‘‘ Practice in Justice Courts,’ 
‘* Pleading and Practice,’’ ‘‘ Criminal Procedure’’ and ‘* Code Plead- 
ing ;’’ has been an advocate of free and unlimited coinage of silver at 
the ratio of 16 to 1 for twenty years; was elected to the Fifty-fifth 
Congress as a fusionist. His political career closed with his retire- 
ment from Congress two years ago, since which time he has lived 
quietly at his home near Fremont. 

He was a member and for twenty years an elder in the Presbyterian 
church. He is survived by his widow, four sons — Henry E. Maxwell, 
of Omaha; Jacob A. Maxwell, of Philadelphia, and Andrew and 
Samuel Maxwell, of Fremont, —and four daughters — Mrs. L. Fur- 
geson, of Boston, and Marilla, Ella and Grace Maxwell, of Fremont. 

In an editorial reviewing his life, the Omaha Daily Bee very truly 
said: ‘‘ Whoever writes the history of Nebraska will have to devote an 
extensive chapter to the life and work of Samuel Maxwell, which is 
inextricably iaterwoven with the beginnings and progress of the State.’’ 


Tue Recent Errort To Impgzach Two Members OF THE SUPREME 
Court or Nort Carona. — We allude to this very serious matter 
with some diffidence, from the fact that we cannot make sure of stating 
the facts with entire accuracy. Roundly stated, we understand them 
to be that, in consequence of a recent combination between the Repub- 
lican and Populist parties in North Carolina, the bench of the Supreme 
Court of that State became ‘‘ reorganized ’’ so to speak, so as to con- 
sist of two Republicans, one Populist and two Democrats. The 
Republicans and the Populist thus constituted a majority of the court. 
A political revolution brought the Democrats again into power, and 
they went to work to turn out of office some of the Republican or 
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Populist incumbents. They first legislated out of office Dr. D. H. 
Abbott, railroad commissioner; but a majority of the Supreme Court 
held that the act was unconstitutional, — wrongly, as we think. The 
act was severe in its character, punishing by fine and imprisonment, and 
by a severe penalty of $100 a day, any attempt of Dr. Abbott to dis- 
charge the duties of the office after the taking effect of the act. There 
is an office in North Carolina called ‘‘ Shell-fish Commissioner.’’ It 
was held by a man named White, who belonged to the Republican- 
Populist combination. The Democratic legislature proceeded to legis- 
late White out of office, but the Supreme Court declared this act 
unconstitutional, and issued their mandamus, ordering the State 
treasurer to pay White the official salary attached to the office. On 
the ground that, in thus nullifying two acts of the legislature, the court 
had exceeded its powers, and had been guilty of ‘‘ high crimes and 
misdemeanors,’’ the House of Representatives, by the vote of sixty-two 
to thirty-three, determined to impeach the two Republican judges of 
the court. As we understand it, the Populist judge had gone out of 
office. The names of the judges thus impeached were Chief Justice 
David M. Furches and Associate Justice Robert M. Douglas. 

By the way, Judge Douglas enjoys the distinction of being tbe son 
of the Illinois statesman, Stephen A. Douglas, who in 1860 ran for the 
presidency and failed of election, the prize falling to Abraham Lincoln. 
The manly part which the elder Judge Douglas — for such also was his 
title — acted after his defeat has tended to endear his memory to the 
American people. ‘‘No one,’ he said ‘‘ regrets the election of Lin- 
coln more than I do, but his election does not furnish an excuse for 
secession. The only hope of peace is in the most vigorous preparation 
for war.’’ These sentences had scarcely fallen from his lips, when he 
died in Chicago of a fever. The present Judge Douglas was private 
secretary to President Grant from 1869 to 1873. As judges, the elder 
and the younger Judge Douglas stood in marked contrast. We defy 
any one to point to a decision of the elder Judge Douglas when he was 
a member of the Supreme Court of Illinois, in which the learning and 
understanding of a judge can be discovered. It is true that the 
Supreme Court of Illinois, as then constituted, was a ramshackle 
affair. It Was composed of the nine Circuit Judges of the State, 
meeting together in banc. These judges were elected by the votes 
of rude communities in an early day. Books were scarce; legal edu- 
cation was at a lowebb; the equipment of the best judges was humble, 
and when they wrote opinions they wrote more like politicians than 
judges. To this there was one luminous exception, in the person of 
James Shields, who wrote like a lawyer, and who, if he had remained on 
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the bench, must have acquired a great reputation; but we recall him, 
not asa judge, but as the hero of three wars, and as a man who enjoyed 
the distinction of serving three terms in the Senate of the United 
States from three different States: from Illinois, from Minnesota, and 
from Missouri. The younger Judge Douglas is as great a contrast 
from his father as a judge, as Shields was, and perhaps greater. His 
opinions are broad-minded, clear and strong. 

At the time when these impeachment proceedings were instituted, 
the so-called ‘‘ Red Shirt’’ campaign in North Carolina had taken 
place. The illiterate negroes had been disfranchised by a constitu- 
tional amendment, and the Republican and Populist parties had been 
literally terrorized out of existence. The impeachment of these two 
judges would have completed the revolutionary work, and it seemed 
for atime that the impeachment must inevitably be successful. Cer- 
tainly, there was abundant justification for it in the writings of Thomas 
Jefferson. He was continually talking about impeaching the judges of 
the Supreme Court of the United States, by reason of the decisions 
which they rendered, until, in his old age, he almost gasped for breath 
in writing that impeachment was scarcely more than a scarecrow, and 
that it had even ceased to be a scarecrow. But the growth of American 
public opinion has been steadily in favor of upholding the independ- 
ence of the judicial branch of our governments, Federal and State, 
against the whims and unreasoning fury of partisan majorities in the 
legislature. The conservative sentiment of North Carolina rallied to 
the defense of the imperiled judges. The most eminent Democratic 
lawyers of the State came forward to defend them. A sufficient num- 
ber of the Democratic members of the Senate of the State which sat as 
the court of impeachment, had the courage to cut loose from party 
trammels and party demands and to act and to vote as judges. The 
result was that, although there was a majority in favor of their im- 
peachment, it did not reach the necessary two-thirds, and they were 
hence acquitted, and North Carolina was saved from a great disgrace. 


MarsHatt B. Woopworts, THE Youncest Unirep States Artor- 
ney. — Our readers will be glad to know that MarsHatt B. Woop- 
wortH, of San Francisco, often a contributor to these pages, was ap- 
pointed to the office of attorney of the United States for the Northern 
District of California, by the President, in February last, in succession 
to Hon. Frank L. Coomss, the incumbent of the office, who vacated it 
by reason of being elected to Congress. At the time of his appoint- 
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ment, Mr. Woodworth was Assistant United States Attorney. With 
the exception of Mr. Coombs, who favored Thomas L. Carothers, the 
candidacy of Mr. Woodworth was supported by both of the United 
States Senators for California, by all the judges, and by nearly every 
Federal office-holder in San Francisco. At the time of his ap- 
pointment Mr. Woodworth had barely turned the age of thirty- 
one, and is said to have been the youngest person ever appointed to 
that office, though he was but a year younger than Joseph Story when 
he was appointed to the Supreme Bench of the United States. Mr. 
Woodworth was first brought into touch with the law at the age of 
eleven, in the office of Milton Andros, the Dean of the Admiralty 
practitioners in San Francisco. In 1886 he became assistant in the 
clerk’s office of the United States District Court. Soon after he was 
selected by Judge Ogden Hoffman, the judge of that court, as his pri- 
vate secretary. After the death of Judge Hoffman, he succeeded to 
the same office with Judge Morrow, who had been appointed in the place 
of Judge Hoffman. In 1898 he was appointed first assistant United 
States District Attorney, succeeding Samuel Knight, who had resigned. 
He was retained in the office after Frank L. Coombs took the United 
States Attorneyship; and now, on the election of Mr. Coombs to Con- 
gress, he takes his position. Itis a matter of congratulation to us that the 
AmeERICAN Law Review hitched its tow line to its learned contributor, 
and tugged hard to pull him into these last two public positions. His 
future is now in his own hands. When he received his appointment, 
the local press of California showered compliments upon him, rich and 
large, but they were well deserved. If he does not allow flattery to de- 
flect him from the path marked out by his simple and honest nature, he 
will achieve the success which his friends and supporters expect of 
him. In the meantime, it is to be hoped that his duties will not be so 
laborious and exacting as to prevent him from sending an occasional 
contribution to the American Law Review, and from attending the 
next meeting of the American Bar Association at Denver. 


Tue Oratory oF THE LATE Benjamin Harrison. — In a newspaper 
interview, printed in the New York Sun, the Hon. Henry D. Pierce, 
of Indianapolis, thus describes the late Benjamin Harrison as an 
orator : — 


General Harrison was particularly powerful at the Bar in the line of a prose- 
cution. His abhorrence of things wrong gave him strength in denunciation 
equal to the invectives of Ingalls or the periods of Demosthenes. Harrison 
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prosecuting seemed like Harrison persecuting; he delivered philippics. Vice 

President Hendricks, on the other hand, was logical, plausible and powerful in 
defending; and lawyers recall with much interest the cause célébre in which 
Harrison and Hendricks were pitted together, perhaps on the wrong sides of 
the same case. It was the famous action growing out of the punishment during 
the war of Democrats charged with being connected with the so-called Sons of 
Liberty, some of whom were only saved from hanging by the remarkable — now 
historic— leniency of President Lincoln. The venerable Lampden P. Milligan 
brought suit for damages against Gen. James R. Slack in the Federal Court of 
Indiana. Slack had been the President of the Military Commission that had 
condemned Milligan, Horsey and Bowles to death. Years after, I think it was 
Milligan, at all events one of these men, a Democrat, took up this club for 
revenge at law. Singularly enough, Thomas A. Hendricks prosecuted the case 
and Benjamin Harrison defended it—the two ablest lawyers in the West. 
Each was out of his element, at least away from his forte, and yet each demon- 
strated how powerful and comprehensive hisresources. It wasa drawn battle. 
A carefully selected, impartial jury divided itself six to six, and the case was 
never retried. Older lawyers oft recall this singular battle-royal as one of the 
most remarkable events in the history of Western jurisprudence. As a jury 
trial, it had few equals in interest or importance; as a dramatic picture, it 
lives in the memory of Indianians, as the trials of Warren Hastings and 
Charles I. stand by the English student of history. 


Ort Law anp Lanp Law. — It is not generally known to the outside 
world that, in point of value, petroleum has been for some years the 
second mineral in California, ranking next to gold. Californiais now 
enjoying, or suffering, an oil boom. Fortunes have recently been 
made in petroleum in that State, and the enterprising sunsetters have 
bored for it in the bottom of the sea with good results. Only 4000 oil 
companies have so far been organized in California, and most of them 
seem to be exploited on the same principle as the gold companies of 
twenty-five or thirty years ago. We remember that one of those gold 
companies raked in $4,000,000 from assessments from gullible mem- 
bers of the public who pursued the ‘‘ get-rich-quick ’’ ignis fatuus, and 
never put a spade in the ground. Texas threatens to rival, and even 
to discount California, both in the oil business and in the corporation 
business. The Lucas oil well near Beaumont, in Texas, is spouting 
at the rate of 70,000 barrels a day. Several other wells have been 
bored in that region and are ready to eruct, but they are ‘‘ held back ”’ 
until the owners are able to get money enough to erect tanks enough 
to hold the oil when it shall break loose. In the meantime, there is a 
rush for options and for leases. Land titles in Texas are and always 
have been complicated, — and this is especially so with reference to 
minerals, and more especially to petroleum, as to which there seems to 
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be no legislation in Texas,— and this seems to be more especially true 
with respect to petroleum under tide water. Land of doubtful title 
and ownership, which could not be sold for two bits an acre a few 
months ago, is now held at thousands of dollars per acre. In addition 
to this, there is a ledge of iron ore about a hundred miles north of Beau- 
mont. The Beaumont oil is not an illuminating oil, but is only valuable 
as fuel. 1t will only be necessary to apply it to the smelting and man- 
ufacturing of the iron in this ledge, and then, as an iron State, neither 
Pennsylvania nor Alabama will be ‘‘in it.’” Namerous alleged bankers 
in New York are already “ promoting’’ oil companies, with the most 
glittering prospects, and their circulars even assert that, as soon as the 
plugged up wells, that is to say, the wells which are ‘‘ held back,’’ are 
turned loose, the Beaumont oil region will furnish an output of oil sur- 
passing that of all the rest of the world besides. These facts, and the 
complicated state of land titles in the Texas oil region, promise to pro- 
duce, it is said, a great crop of litigation; and the most distinguished 
land lawyers of Texas are sharpening their blades to enter it, and 
expect to reap a rich harvest. 


Wittum McKintey, LL.D. — It is customary for Harvard Univer- 
sity to confer the honorary degree of LL.D. upon the President of the 
United States, whenever it pleases him to visit that ancient and ven- 
erable seat of learning. As President McKinley, in his present tour 
around the country, will visit Harvard, and will be, according to cus- 
tom, the recipient of the degree, an outburst has arisen among the 
alumni against the practice. Senator Hoar, a warm friend of the Pres- 
ident, although opposed to his Philippine policy, replied to the objec- 
tions of those who opposed the proposition, in some overwhelming 
arguments. Not one of the least was the famous anecdote told about 
Andrew Jackson, when it was proposed to confer the same degree upon 
him. ‘* Why,’’ it was said, ‘‘ he cannot even write his name.’’ ‘‘ No,’’ 
the reply was, ‘‘ but he has made his mark.’’ President McKinley can 
make his mark, and has made it. He has added empires to our 
domains, and under his administration we are enjoying a degree of 
business prosperity never before attained in our history. Harvard con- 
ferred the degree of LL.D. upon Phil. Sheridan. It certainly can 
afford to confer it upon William McKinley, and it is going to do it. 
Strange enough, some of those who objected to conferring this honor 
upon the President based their objection on the ground of opposition 
to his policy of territorial expansion, — as though that had anything to 
do with the matter of his fitness for such an honor. 
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A in THE ReLaTING TO THE Powers oF CourtTs- 
Martrac. — We called attention in a former number of this publication 
to the inability of courts-martial to enforce the attendance of civilian 
witnesses, under the law as it then stood. This defect in the law was 
greatly to the detriment of public justice. The law has now been 
amended by a statute for which the judge-advocates department of the 
army has been asking for years. It extends the power of court-martial 
subpoenas to civilians desired as witnesses, and makes refusal or 
neglect to obey such process a misdemeanor, punishable by the 
United States District Court upon certification by the court-martial of 
the facts in the case. ‘ 

The effect of the subpoena is limited to the State, Territory or 
district within which the court-martial is held; and the law provides 
that mileage and fees as paid in the district court must be paid or 
tendered to the witness. The usual provision that a witness need not 
incriminate himself is included. 

The procedure provided in the new law is in effect that of the 
Military Code of New York. By that code, persons not in the National 
Guard may be subpoenaed by a court-martial in the same manner as in 
civil courts, and refusal to obey a subpoena or to testify subjects the 
offender to a fine, a court-martial may also attach the persons of 
recalcitrant witnesses. 

Another section of the new act confers the power to administer oaths 
on departmental officers and clerks who may be detailed to investigate 
frauds or attempted frauds on the government, on army officers so 
detailed, and likewise on the recorder or presiding officer of a military 
board of investigation. Civil officers detailed on such boards have 
often been at a standstill for lack of this power, and the change will 
expedite matters under these circumstances not a little. The new law 
may be said to refer merely to a matter of routine; but it is of very 
great importance, nevertheless. 


Or From Texas State Lanp. — The oil excitement in Texas is so 
great that it is permeating all portions of the country. Lawyers will 
be interested in picking up information on the subject to enable them 
to advise their clients. On February 8th, Hon. Ropert A. Jonny, At- 
torney-General of Texas, rendered to Governor Sayres, of Texas, an 
exhaustive opinion on the question of whether the law reserves to the 
State or to the free school fund or to the State institutions all oils, min- 
erals, clays, and other deposits on lands belonging to the State or to 
the common free school fund, that may have been sold. The opinion 


NOTES. 429 


is important to the oil interests of the new Beaumont district, as well 
as to the mining interests of west Texas. Mr. John’s conclusions, 
summarized, are: — 


First. That all mines and minerals, which would include not only metallic 
substances, but petroleum oil, were reserved from the sale of public free school, 
university, agricultural, and mechanical college and asylum lands, and that 
these funds now own the mines and minerals existing, or yet to be discovered, 
on all lands sold since April 14, 1883, and up to March 29, 1889. 

Second. That on all public lands, which were classified under the act of 
1889, as mineral lands, that were sold under section 16 of that act by virtue of 
the reclassification provided for in section 15 as non-mineral lands, the min- 
erals on said lands which have been discovered or which may subsequently be 
discovered are still reserved from said sale and belong either to the State or 
the respective fund to which the land had been legally set aside. 

Third. That in all land sold since March 29, 1889, under the classification of 
agricultural, grazing or timbered land, upon which minerals have been dis- 
covered, or upon which minerals may hereafterward be discovered, the title of 
the minerals upon the same is vested in the purchaser or his assigns without 
any reservation upon the part of the State. 

Fourth, The reservation of minerals as above discussed includes in the gen- 
eral term ‘“‘ minerals’? any substances which can be gotten from beneath the 
surface for the purpose of profit, not limited to metallic substances; and in 
other words, petroleum oil, coals, and other deposits, that come within that 
definition. 


EXTRAORDINARY TRIBUTE OF THE Detroit Bar TO ALFRED RussELL. — 
According to the Detroit Free Press, many prominent members of the 
Detroit Bench and bar tendered an extraordinary tribute to Hon. Alfred 
Russell at the Detroit Club, the other night. The compliment came in the 
form of a dinner given by 100 of the most prominent men of the legal pro- 
fession in that city to one whom they regard as their leader and honored 
chief. Public utterance was made to the sentiments that have long been 
harbored by the members of the bench and bar towards Mr. Russell. 
Those who spoke told of the depth of his learning, his breadth of vision, 
the unfailing supply of his good nature and his sympathy, his uniform 
courtesy, and his unvarying kindness to the younger members of the 
profession. 

It was out of feelings like these in the hearts of his friends and co- 
workers that there sprang the desire to make known to Mr. Russell in 
some little measure the warmth of the affection and esteem in which he 
is held. Mr. Russell had been asked to partake of a little dinner at the 
Detroit Club, but the real nature of the event was unknown to him 
until he was ushered into the banquet hall of the club last night by Gen. 
Henry M. Duffield and Henry M. Campbell, and found himself face to face 
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with a scene of magnificence. The tables were set in the form of a long 
ellipse, and were of a beauty that has not been surpassed in Detroit. 
The opening in the center was entirely filled with splendid bunches of 
American beauties, palms, crimson carnations so that it resembled in its 
wealth of color and brightness, some garden scene in the Arabian 
‘ Night’s Entertainment. 

The tables themselves bore crimson ribbons down the center, crimson 
shaded candelabra and double carnation boutonnieres for each of the 
hosts. At Mr. Russell’s place were the colors of Dartmouth College, 
green and white, and crimson for Harvard where he was graduated in 
law. The entire room was surrounded with palms and box trees, and 
roses and carnations were everywhere in profusion. 

As Mr. Russell was conducted into the room, the hosts all stood about 
the table until he had been escorted to his seat, Finsel’s orchestra 
playing ‘‘ Hail, the Chief.’’ ; 

There was a spontaneous burst of hand-clapping, and when Mr. Rus- 
sell had gained his place beside Don M. Dickinson, the latter led ‘‘ three 
cheers and a tiger ’’ for the honored guest, that were given with a will. 
The menu was elaborate and choice, the cards bearing the half-tone of 
Mr. Russell with this inscription: — | 


DINNER 

TO 

THE HONORABLE ALFRED RUSSELL 
BY SOME OF HIS 

LOVERS, FRIENDS AND ADMIRERS 

OF THE 

DETROIT BAR. 


During the evening the following tribute was presented to the guest, 
signed by those about the banquet board : — 


‘¢ Dear Friend: Called forth by no special occasion in your life, but. 
from the desire born of long years of admiration, high regard, and 
sincere affection for you, we delight to gather around you to-night as 
our honored guest, and tried and well loved. As members of the hon- 
orable profession which you adorn, we recall your great intellectual 
gifts, your extraordinary industry and diligence, your brilliant powers 
of exposition and your graceful charms of manner and of diction. As 
fellow workers with you in its field, we appreciate your unvarying 
courtesy even when our adversary; the ever-willing assistance to the 
beginners as well as their elders which you so freely give from the rich 
stores of your comprehensive and profound learning. As your friends, 
we attest your never varying kindness, your ever-present active sym- 


NOTES. 431 


pathy in time of joy or of trouble, and the daily grace of your true 
and constant affection. 
** Our lives are albums written through 

With good or ill, with false or true; 

An as the blessed angels turn 

The pages of your years, 

God grant they read the good with smiles 

And blot the ill with tears.” 

‘* Every heart around this table beats quicker as we indite these our 

common sentiments, and have the honor to sign ourselves your 
friends.’’ 


Then follow the names of the hosts of the evening, the number of 
which was limited only.by the size of the club house. The speeches 
were entirely spontaneous and informal, and they were managed by Mr. 
Dickinson with his extraordinary skill and in his graceful and happy 
manner. Mr. Russell was deeply touched by the honors heaped upon 
him, but he spoke, in his own easy and elegant and eloquent way, his 
thanks to his friends. 

This moves us to add that the portrait of Mr. Russell, looking straight 
at you, which is given in the Free Press, sustains a very considerable 
resemblance to that of Judge Dillon, which forms the frontispiece of 
our last number. 


DEPARTMENT OF JusTICE: AN Exurpit COLLECTED FROM IT FOR THE 
Pan-American Exposition. — The Department of Justice of the United 
States Government contains much that is of interest to the general 
public, and to lawyers especially, and therefore the announcement that 
a large exhibit, taken from this valuable collection, will be made at the 
Pan-American Exposition, will be received with great pleasure in many 
quarters. This exhibit will include the portraits of all the Chief Jus- 
tices of the United States, from John Jay to Melville W. Fuller, form- 
ing a group of highly intellectual men. Notable among these are the 
faces of John Marshall, Roger B. Taney and Salmon P. Chase. With 
these will be shown a photographic view of the Supreme Court room 
which is situated near the Senate wing of the United States Capitol. 
The portraits of the Attorneys-General of the United States will be 
prominently displayed, including that of Mr. Knox, recently appointed, 
who will, of course, when the Exposition opens, be the presiding officer 
of that department. 
One great attraction of this exhibit will be the collection of law books. 
These include the opinions of the Attorneys-General, the Statutes at 
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Large of the United States, many volumes of colonial laws and some 
rare old law books which will be examined with especial interest and 
pleasure, not only by scholarly lawyers, but by everyone who has read 
history. For example, there are eleven volumes of State Trials for 
Heresy and High Treason, by Francis Hargrave, Esq., published in 
London in 1776. These volumes contain a verbatim report of all the 
great trials of Great Britain from the reign of Richard II. to that of 
George III. It is like turning over the pages of romance to read, as 
the visitors to the Exposition will be able to do, the trial of Mary, 
Queen of Scots; of Sir Walter Raleigh ; of King Charles 1. ; of Arch- 
bishop Cranmer ; of Titus Oates, the learned Jesuit Priest who pleaded 
his own cause; of Captain William Kidd, the noted pirate, who roamed 
up and down the Atlantic seaboard and infested the West Indies before 
the great American Republic existed! These are only a few that are 
included in the volumes that will be brought to the Exposition. In the 
same volumes will he noted the rulings of Lord Chief Justice Coke and 
of the notorious Lord Chief Justice Jeffries. There are other old 
legal authorities that cannot fail to delight the antiquarian, the scholar 
and the student. Among these is the first edition of Blackstone’s Com- 
mentaries printed on the North American Continent in 1771. 

The seals of the United States and of the different departments of the 
government will also be shown in this exhibit. The seal of the Depart- 
ment of Justice is very handsomely painted, and the origin of the motto 
has puzzled many good Latinists of the present day. 

Perhaps the most striking object in this exhibit is a beautiful female 
figure representing Justice, which was designed from suggestions made 
by Major Frank Strong. She holds the traditional scales in one hand 
and an unsheathed sword in the other. Major Strong, in spite of the 
sterner duties of his profession, is a fine artist, and has, with his own 
brush, painted a number of beautiful pictures. 

There will be a collection of autograph letters in the exhibit from 
former Presidents of the United States, including some from 
President McKinley, showing evidence of their clemency towards 
convicted persons. 

Fine photographs of the prisons of the United States will be ex- 
hibited. 

The scope of the exhibit is necessarily small, but it is one of ab- 
sorbing interest, especially to the more cultured classes. 

This exhibit has been collected by Major Frank Strong, the general 
agent for the Department of Justice and the representative on the gov- 
ernment board for the Pan-American Exposition. 
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Sratus oF InpIaANs IN THE UnitTEep States. — We reprint the follow- 


ing from that very high-class legal publication, the Juridical Review of 
Edinburg: — 


Jn most countries all human beings are in relation to the State, either citi- 
zens or aliens, and capable of passing from one class to the other. But in the 
United States, Chinese and Indians are in the unhappy position of being neither 
one class nor the other, or at least of having the rights neither of citizens nor 
of aliens. Chinese are not capable of naturalization, but they have at least a 
country of their own. Indians are not citizens of the United States, nor of any 
State, and cannot be naturalized, except by Treaty or Act of Congress. They 
are domestic dependent nations, subject to be taxed and legislated for by Con- 
gress. Treaties between the United States and Indian tribes are supposed to 
be part of the laws of the land. It has been decided that even Congress can- 
not, without their consent, express or assumed, grant, for the purposes of 
building a railway, lands reserved to Indians by treaty. And in the case of the 
Seneca Indians, Attorney-General Wirt held that they were entitled to be 
legally protected in the enjoyment of the exclusive possession of treaty lands 
until voluntarily relinquished. Unfortunately the maxim does not always hold 
that wherever there is a wrong there isa remedy. By a recent decision of the 
Court of Appeals of New York State, they are placed in a position, not only far 
below negroes, but absolutely inferior to aliens, and have no rights which citi- 
zens, or even aliens, can be legally compelled to respect. The Montauk Indians 
brought an action of ejectment to recover possession of their lands in Long 
Island. The court has held that they could not recover, because neither the 
tribe nor any member of it could maintain an action in the State courts for 
any wrong. They were wards of the State, and therefore only possessed of 
such rights to practice and litigate as had been expressly conferred on them by 
statute. This seems a non sequitur. Is there no common law? Has a ward 
no title to prevent or redress injury where his guardian cannot, or will not, 
take action, or to sue his guardian where the guardian is the wrong-doer? As 
the Federal courts are barred against the Indians by settled decisions, it fol- 
lows, if this decision stands, that there are no courts of any kind to which they 
can appeal for protection against ejection by any person whatever, or any 
violation whatever of their acknowledged rights. 

This judgment appears to be indefensible, even on technical grounds. It 
overruled two previous decisions, one sustaining the title of Indians on 
behalf of themselves and their tribe, to restrain trespass, and the other, hold- 
ing an Indian entitled to recover damages for assault. We are glad to see that 
the AMERICAN Law REVIEW, which has no fear of judges before its eyes, has 
emphatically condemned it. We agree that “ nothing on earth can be said in 
favor of it,’? and in their remark that the suggestion of the judge who wrote 
the opinion of the court, that the Indians should apply to the legislature for 
an Enabling Act, ‘‘ seems almost to add insult to injury.’? The Review sums 
up in a sentence to which nothing can be added: “ Besides, common sense and 
common justice cry shame at a doctrine that a people, living among us, over 
whom our Constitution and laws do not extend, but yet who are capable of 
entering into treaties with us, have no remedies in our national courts for the 
protection of rights secured by those treaties and of the ordinary rights of 
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man.” If American judges are to develop constitutional jurisprudence on such 
lines, the latter state of natives of Cuba, Porto Rico, and the Philippines, may 
be worse than the first. 


Tue Late Harry Binenam. — Hon. Harry Bingham of New Hamp- 
shire, who had been for nearly half a century very prominent at the 
New Hampshire Bar, and a leader of the Democratic party of that 
State, died on September 12, 1900, at his home in Littleton. He was 
born at Concord, in the State of Vermont, March 30, 1821, being the 
son of Warren and Lucy (Wheeler) Bingham. He was descended in the 
ninth generation from Thomas Bingham, whowas admitted to membership 
in the Cutler’s company of Sheffield, England, December 21, 1614, as 
a master cutler. Thomas Bingham, 34, the first of the family to come 
to America, was one of the first landed proprietors of Norwich, Conn., 
and died in Windham in 1693. Warner Bingham, who was born in 
Cornish in 1789, was a State senator, 1842 and 1843, and assistant 
judge of Essex County, Vt., in 1844. He died in Bethlehem, paieed 
12, 1872. 

The early life of Harry Bingham was passed in about the same man- 
ner as that of mostsons of New England farmers in moderate circum- 
stances, except that he developed a great love for study and made 
the most of the limited educational advantages which the district 
school afforded. When quite young he resolved to secure a collegiate 
education, and had so diligently pursued his studies in the common 
schools during the brief terms that he attended, with a few weeks 
at a select school on one or two occasions, that at seventeen years of 
age it required but a year’s academic training to fit him for admission 
to Dartmouth College. This training he secured at the well-known 
academy at Lyndon, Vt., and entered Dartmouth in 1839 with the 
class which was graduated in 1843. 

While fitting for college, and during his college course, he ‘taught 
school each winter; and he continued this occupation while studying 
for the Bar in Vermont. He was admitted to the Bar at Lancaster, 
N. H., in 1846, and the same year began the practice of the law in that 
town. In 1852, his brother, George Azro (twice afterwards a justice 
of the Supreme Court of New Hampshire), came to Littleton, and the 
two brothers formed a partnership, which continued until 1874, when it 
was dissolved, and Mr. Harry Bingham was afterwards the head of 
other partnerships. 

Mr. Bingham’s record as a lawyer, and the valuable service he 
rendered to his clients, are indicated, in a measure, in the State law 
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reports for a period covering nearly fifty years. He appeared as 
counsel in practically every case of magnitude tried at nisi prius, or 
argued in banc during that time, in a constantly increasing circuit of 
courts. Probably no contemporary lawyer in the State has been en- 
gaged in the trial of so many cases of large importance as Mr. Bingham. 
His advice on all matters of much importance was sought by clients 
from all parts of the State. Not only were his services required in his 
own State, but he frequently appeared before courts of Vermont, 
Massachusetts, New York, the Federal courts, and occasionally before 
the Supreme Court of the United States at Washington. He was not 
au eloquent advocate in the usually accepted sense of the term, but he 
was a successful and powerful one. All his arguments were based on 
the bed rock of the law. His power of analysis and homely vigor of 
statement were unsurpassed. His legal arguments, always constructed 
upon a sound foundation of reason and logic, were models of cogency 
and strength. Honest, sincere, confident that his client was in the 
right, and evincing his sincerity in his every action, the court or jury 
before whom he was arguing could not withold the most generous 
attention, and were often compelled by the momentum, sincerity, rea- 
son, and intellect of the man. It is said that his manner of speech and 
habit of thought resembled very closely the characteristics of Webster. 
His friends often regretted that he had not cast his lot in one of the 
larger cities, where matters of greater importance in the way of litigation 
would have given him an enduring fame. 

He was a Democrat of the Jeffersonian school. He represented his 
town in the State Legislature seventeen years, and two years in the State 
Senate. He was twice nominated by his party as representative in 
Congress, and seven times was the choice of his party for the United 
States Senate, but was not elected to either of these places. In 1874, 
the Governor of the State named him for Chief Justice of the Supreme 
Court, but he was defeated by a division in the Governor’s Council. 
In 1880, he declined an appointment as Justice of that court tendered 
by the Governor. He was several times a delegate to the conventions 
of his party for the nomination of President, and several times a can- 
didate for elector on the national Democratic ticket, and several 
times presided over the State conventions of his party. Dartmouth 
College honored him with the degree of Doctor of Laws in 1880. He was 
president of the Grafton and Coos Bar Association from 1893 till his 
decease. 

He was the author of numerous addresses and essays which covered a 
wide range of subjects. These contributions to the literature of history, 
biogrophy, sociology, the living questions of race movement, government, 
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religion and jurisprudence, disclose vast erudition, clear and well-rea- 
soned opinions, and profound convictions. They are, in every instance, 
the product of the study and reflection of a thinker who has always been 
in close contact with practical affairs. 

His latest public service was in connection with the stand taken by 
the sound money Democrats in 1896 against the movement to surrender 
the historic position of the Democracy of Jefferson, Jackson, Tilden and 
Cleveland to the Populistic and Free Silver aggregation which domi- 
nated the Chicago convention of that year. In his Manchester speech, 
he boldly and unanswerably marshaled the arguments against the 
dogmas of the Chicago platform. 

Mr. Bingham will stand in the history of his State and of his time as 
a man who, in public office, trod the path of duty with unfaltering step ; 
and, in private station, one with whom thrift had never followed fawn- 
ing. 

We are indebted to the Hon. Albert S. Batchellor, who was a part- 
ner with Mr. Bingham, for the above facts and statements. 


THEODORE ConnoLy SusMiTs OUR FUTURE TO THE SUPREME CourRT. — 


In a recent book review in the New York Law Journal,— ‘‘ Randolph 
on the Law and Policy of Annexation,’’ — that able lawyer and staunch 
Democrat, Theodore Connoly, uses the following language: — 


As to the constitutional questions raised by the annexation of the Philippines 
we believe the general feeling of the profession is one of hesitation and doubt. 
The practical results which must flow from the decision of these questions are 
of such transcendent importance, the situation so new and our governmental 
agencies so unfitted to cope with it, that we must contemplate the future with 
concern. We cannot go back nor can w2 stand still, but it is the judicial and 
neither the executive, nor the legislative department which must decide our future. 


It is true that we cannot go back, nor can we stand still. It is pos- 
sibly true that ‘‘ there is nor flying hence, nor tarrying here.’’ But we 
are still a self-governing people. The question here mooted is a politi- 
cal question, and nothing else. The decision of political questions is for 
the people, through their political, and not through their judicial, 
agencies. The judiciary has nothing to do with the decision of such. 
questions. The men who made the Constitution never had the remotest 
idea that it conferred such a jurisdiction upon the Supreme Court. 
The meager debates which have come down to us, which took 
place in the Constitutional Convention touching the judiciary 
article, all tend to prove this fact. Nothing is historically clearer 
than that they created a court for the final settlement of ‘‘ judiciary 
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matters ’’— such was the language used in one of the debates — and no 
other matters. So far as concerns ‘‘our future,’’ a self-governing 
people are not going to lie down supinely and commit that future to the 
determination of a majority of nine judges in a private lawsuit. We 
have not yet reached the stsge where we have submitted to be governed 
by lawsuits. The government of the Philippines is just what two of 
the political departments of the Government of the United States have 
determined, and will determine it to be: the treaty-making department, 
consisting of the President and the Senate; and the legislative depart- 
ment, consisting of the two Houses of Congress and the President. The 
Supreme Court has nothing whatever to do with it. Its judgment on 
such a question will be a mere extra-judicial fulmination, and, great as 
is the respect always due to the judgments of that eminent tribunal, 
what it lays down on this question will be, as respects the political 
departments of the government, persuasive merely. 


An ApoLocy ror AN Ingustice Done To THE Law JOURNAL, OF 
Lonxpon. — The following paragraph, which we clip from the Law 
Times of London, explains itself: — 


The AMERICAN Law REVIEW contains in its February issue a very apprecia- 
tive notice of our late editor, but it does an inadvertent injustice when it says 
in its concluding paragraph: ‘‘ We hope that legal journalism in England is 
not characterized by the kitchen policy, which might be inferred from the fact 
that the other principal weekly legal journal in that country, the Law Journal, 
alluded briefly in its editorial columns to the death of Mr. Crump, without even 
so much as mentioning the fact of his editorial management of the Law Times.” 
A full obituary notice appeared in another column of the same issue of the 
Law Journal, but no doubt it was the omission from the more prominent 
editorial remarks of a reference to the other column which misled our American 


contemporary. 


The Law Times is correct in its surmise as to the source of our 
error. We saw only the short editorial paragraph of the Law Journal 
concerning Mr. Crump, but in some way overlooked the obituary notice 
in another part of the same issue. We apologize for our error. We 
are glad to know that English legal journalism is not characterized by 
the policy implied in the very severe langusge which we used. 


Tue TRIAL AND ACQUITTAL OF CALLAHAN FOR THE ABDUCTION OF THE 
Son or CupaHny: THE JupGE REBUKING AND INSULTING THE JuRY.— The 
people are so familiar with this episode, that it is not necessary to do 
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more than to call attention to the fact that somebody seized and 
abducted Edward Cudahy, Jr., the sixteen-year-old son of Edward 
Cudahy, the wealthy beef packer of Omaha, and contrived to get to 
Cudahy a demand of ransom in the sum of $25,000, which was paid by 
Cudahy, who left it in a place designated by the kidnapers, whereupon 
young Cudahy was released. They threatened to burn his eyes out 
with acid, unless the ransom was paid. Cudahy offered a reward of 
$50,000 for the arrest and conviction of the criminals who had been 
guilty of this outrage. Pat Crowe was settled upon by police and 
public opinion, as the chief of them. Another of them, James Calla- 
han, was arrested, indicted and brought to trial. Crowe has not yet 
been arrested. Of course, we know nothing about the real state of the 
evidence which was adduced on behalf of the State at the trial. We 
only know that the newspaper reports characterized it as absolutely 
decisive in favor of the State; and the newspaper reporters are a very 
intelligent class of men, accustomed to listening to the evidence in 
judicial trials, and, though not always right, are very apt to be right. 
Among other things, young Cudahy positively identified Callahan as one 
of his captors. Nevertheless, the jury, after being out all night, 
brought in a verdict of not guilty. The verdict astounded the judge 
no less than the audience. Public opinion has found it impossible to 
account for it on any other theory than the prejudice which the 
common people have against rich men. When the verdict was 
announced, Judge Baker doubted his ears until the written verdict had 
been passed up to him. After scanning it, he wheeled in his chair and, 
according to one of the press reports, substantially confirmed by other 
press reports, delivered the following harangue to the jury: — 


“‘TfCallahan had made his own choice of a jury,’’ the court said, ‘he could 
not have selected twelve men who could have served him more faithfully. If 
the State for its part had made the selection, I know of no men it could have 
named who would have been less careful of its interests. The jury is dis- 
charged without the compliments of the court, and the prisoner is likewise 

urned loose as to this trial, I presume to continue the criminal practice in 
which you have failed to check him. 

s*I do not kaow what motive actuated you in reaching this decision, but I 
hope none of you will ever appear again in this jury box.” 


We take leave to say that, although the judge may have acted under 
strong provocation, this speech to the jury was highly improper and 
indecent. Jurors are the constitutional triers of facts; and with the 
exercise of their power in this respect, the court has neither the power 
nor the right to interfere. The constitu tions of nearly all the States 
of the Union declare that in criminal cases jurors are judges of the 


: 


NOTES. 439 


law as well as of the fact. The Constitution of Nebraska so declares. 
The judge has no more right to interfere with them in the discharge of 
their constitutional functions as judges of the facts, than they have to 
interfere with him in the exercise of his constitutional functions as 
judge of the law. The action of Judge Baker in this regard is no 
more defensible than would the action of the foreman of the jury have 
been if, in case, at the close of the testimony, Judge Baker had directed 
a verdict for the defendant, the foreman had risen in his seat and 
denounced the direction of the judge in similar language. If this had 
been done, the foreman of the jury would have been fined or commit- 
ted for contempt. The judge was none the less guilty of a contempt 
committed against public justice. Jurors ought not to be compelled 
to sit subject to the consciousness that they will be abused and insulted 
from the bench, in case they return a verdict according to their own 
consciences and their own view of the evidence, which may be different 
from that which the judge would have rendered if he had been the 
trier of the facts. The two departments of a court of justice, — and 
especially in a criminal case, — the judge whose utterances respond to 
the law, and the jury whose utterances respond to the facts, are en- 
tirely separate and ought to be kept so; and it ought not to be tolerated 
that either should cross the dividing line and invade the province of the 
other. 


Briers. — The new clothing trust advertises for thin coat makers. 
The wages which they offer will make them. - - - - An argument in 
favor of the industrial trusts is developing in the fact that the eleven 
million dollar steel trust is putting England in a spasm of fear for its 
industrial supremacy in things made of steel and iron. The dear, old 
country is able to find seme consolation in the thought that the steel 
trust will make raw materials in steel and iron cheaper in England, so 
that her manufacturers will have at least this one advantage. Mean- 
time, those who, without waiting for the full development of the trust 
problem, are bent on tomahawking the trusts, might well pause and 
consider whether a people going to war had better go in combined 
armies, or in isolated squads of skirmishers. On the other hand, an 
industrial army necessarily means the slavery of those who compose it, 
and our industrial armies must necessarily result in the slavery of their 
own rank and file. - - - - In the case of People v. Vereneseneckockock- 
hoff,' the judgment of the trial court was reversed by four judges 
against three. Did the court split over the errors of the trial judge, or 
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over the octagonal name of the defendant? If any of our readers can 
find in the books of reports a name that beats that of this defendant, let 
them trot it out. Such a name is enough to flabbergast the whole course of 
justice. Hon. Rosert A. BakeweE Lt, for eight years judge of the 
St. Louis Court of Appeals, is living in retirement in St. Louis, at the age 
of seventy-five. It is said that he does not go out of his house, except to 
go to church, and that he consumes most of his time in his favorite diver- 
sion of reading the Greek and Latin classics. He aiso reads both French 
and the modern Greek with ease. His habit of taking and reading 
newspapers printed in modern Greek has kept him quite familiar with 
European politics from the Russo-Greek standpoint. Judge Bakewell 
is literally enjoying a green old age. His heart is still young and 
fresh, and his affections warm. Nothing delights him more than to sit 
down with some of his friends, and talk over old days. It is said that 
he sometimes resigns himself to singing the song beginning, ‘‘ Friend 
of my Better Days.’’ During the eight years which Judge Bakewell 
spent on the bench of the St. Louis Court of Appeals, the court was 
always in arrears with its docket, and he performed the astonishing feat 
of writing exactly one thousand opinions of the court in the space of 
seven years. And none of his opinions were perfunctory; they in- 
volved careful and thorough investigations, and were of high grade. 
What a pity that a few such lawyers could not be put upon the benches 
of some of our lagging, dilatory courts! - - - - Some time ago the 
Cincinnati Court Index gave an account of a litigant named Hiiber, in 
whose favor a decree of divorce had been granted, making the present 
of a new crisp fifty dollar bill to the judge who had granted the decree. 
The judge referred the matter to his colleagues, who put on their 
spectacles and snuffed through the statute books, and could find no 
law laid down applicable to such a case where the attempt had not been 
consummated. But the litigent was clearly guilty of contempt of court ; 
and therefore he was brought before the judge and severely lectured, 
aud his bill was handed back to him, and he went away a richer and 
wiser man, to the extent of $50 According to the Law Times 
(London), the late Lord Esher tried to console a certain lady 
litigant, whose case he could not take, by saying that the case 
would be tried by a well-known judge without a jury. ‘‘He’s a 
splendid lawyer, you know, and will try your case very nicely.’’ 
‘*Oh, yes, my lord,’’ the lady answered. Mr. Justice —— is a very 
good lawyer, but my case requires so much common sense.”’ - - - - 
According to an esteemed contemporary, Jeremiah Mason once said of 
an appointee to the bench, ‘‘ He’ll have twice as much to do as most 
other judges. He'll have first to decide what is right, and then to 
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decide whether he will do it.’ - - - - Germany is excited over the 
fact that the North German Lloyd Steamship Company recently bought 
1,000 tons of steel in the United States. It also appears that the boot 
and shoe industy of that country is suffering from American competi- 
tion. The Economic Committee of the German Boot and Shoe Man- 
ufacturers, which lately met in convention at Berlin, resolved to petition 
the National Legislature to raise the tariff on imported shoes to a very 
substantial extent, so as to counteract American competition. It thus 
appears that the protective tariff game is a game at which one nation 
can play as well as another. But while itis right, proper and Christian 
for us to play at said game, it is very naughty and wicked for other 
nations to do so as against us. - - - - The Argonaut says: Last year, 
in Vienna, S. L. Clemens (‘‘ Mark Twain’’) sattalking with a Scotch bar- 
rister named Guthrie. ‘‘ Do you ever smoke?’’ asked Mr. Clemens of 
Mr. Guthrie. ‘‘ Yes, Mr. Clemens,’’ replied Mr. Guthrie, ‘‘ when I am in 
bad company.”’ ‘‘ Youarea lawyer, aren’t you, Mr. Guthrie?’’ ‘‘Yes,I 
am.’’ ‘* Ah,’’ said Mr. Clemens, ‘‘ you must bea heavy smoker.”’ - - - - 
From a book issued by the University of the State of New York, with 
reference to law schools, it seems that there are now ninety-one in the 
United States, and that many of them are moving forward with the 
procession. It is said that in consequence of discussions in the 
Georgia Bar Association, the law schools of the University of Georgia 
and also that of Mercer University in Georgia, will extend the length of 
their regular law course to two years, beginning with 1901. - - - - 
Prof. Abbott has returned to the Stanford University Law School, after 
an absence of a year spent in advanced study at Harvard University. 
The Stanford University Law School has been also strengthened by the 
addition of Prof. James Parker Hall, who had previously been instructor 
in law at the University of Buffalo. - - - - We acknowledge, with 
thanks to the West Publishing Company of St. Paul, the receipt of an 
Index of the Pennsylvania Decisions Contained in the Atlantic Reporter, 
to the date of September, 1899, not officially reported. The cases 
thus marked not to be officially reported in Pennsylvania, and 
left out of the official reports, are very numerous and cover all 
subjects of litigation. They are constantly cited by standard 
authors, such, for example, as the authors of ‘‘ Elliott on Roads and 
Streets.” - - - - Every State ought to have alaw journal devoted 
primarily to local legal affairs, and secondly to general legal topics. 
The opinions of the Attorney-General of the State ought to be printed 
in such a law journal since they appear nowhere else, as a general rule. 
We have had our attention brought to the fact that the opinions of the 
Attorney-General of Ohio are printed in the Weekly Law Bulletin, a 
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very praiseworthy publication. - - - - Anunlearned friend has sent us 
the query, where, when and why did Lord Russell kill Owen, and why 
should the name of a man be changed in consequence of such a deed? We 
shall refer the question to the law student’s societies, and harness it up 
with that other still unanswered question, who killed Cock Robin? And 
with still another question, who struck Col. William Patterson? - - - - 
Questions are constantly coming up as to the rights of the tenants of 
apartments in large buildings. Miss Florence Abel, a dressmaker, 
brought this question before the Supreme Court of New York, by bring- 
ing a suit against her landlord for an injunction to restrain him from 
locking her out at 10 o’clock. Mr. Justice Andrews deeided that she 
was entitled to a preliminary injunction requiring her landlord to give 
her access to the premises at all reasonable hours, and to have the 
door opened promptly at any hour of the night up to 12 o’clock, when 
she might ring the bell. - - - - According to the Law Times 
(London), the birthdays of four celebrities learned in the law fall very 
near each other. Last week the Speaker of the House of Commons 
celebrated his sixty-sixth, and Lord Justice FitzGibbon his sixty-third 
birthday. On Monday last Lord Halsbury was seventy-five and 
on Tuesday Lord Ashbourne was sixty-three Senator Stew- 
art, of Nevada, introduced a bill in Congress for the creation 
of a Supreme Court for the Philippine Islands, to be com- 
posed of five judges, holding office during good behavior, at an annual 
salary of $20,000 each. No politician would dare to introduce a bill 
to pay such salaries to the judges of our territorial courts, at home; 
but Senator Stewart justified the high-water mark at which he had 
placed the salaries of the judges of his Philippine courts upon the 
ground that a judge in those islands must spend $10,000 a year to 
live, and thatthe pay ought to be sufficient for lawyers from the ‘‘ top 
of the bar.”” - - - - A bill has been introduced in the House of 
Representatives, raising the salaries of the Vice-President to $25,000 a 
year, and the salaries of Cabinet ministers to $15,000 a year. Few 
people will see the propriety of making the salary of the Vice-Presi- 
dent so much greater than that of a Cabinet Minister. The salaries 
of the Cabinet Ministers are grossly inadequate, so much so that only 
men of independent means can afford to hold seats in the President’s 
cabinet. Within living memory, one conscientious cabinet minister, 
finding that he could not live upon his salary in the ordinary way, 
without running in debt, was accustomed to bring his lunch to his 
office — a conspicuous example of the ‘‘ full dinner pail.’”’ But in 
such a bill, why are those eminently meritorious and laborious public 
servants, the judges of the Supreme Court, overlooked? Upon what 
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principle should the Vice-President of the United States, whose duty is 
merely to preside over the Senate, have five times the pay of a senator, 
and two and a half times the pay of a justice of the Supreme Court. 
In this spirit, Senator Hoar introduced a bill to increase the pay of 
Justices of the Supreme Court, so as to make the pay of the Chief Jus- 
tice $15,500, and that of the Associate Justices to $15,000. But all 
these measures failed. - - - - In the argument of the Puerto Rico case 
Mr. Justice Brown put to Mr. Aldrich the significant question whether 
it was safe to base judicial action on the arguments of contemporary 
politicians like Mr. Jefferson. Mr. Aldrich replied that he thought not, 
but that he referred to them only because they occupied three-fourths 
of the brief of the Attorney-General. If, as we believe, the ques- 
tion which was being argued before the court was a political 
question, then the arguments of contemporary politicians are just 
as authoritative upon it as are judicial decisions. - - - - 
Charles Cotesworth Beaman, of the law firm of Evarts, Choate & 
Beaman, died unexpectedly at his home in New York City, of heart 
disease. In the course of his career, he had been Secretary to Charles 
Sumner; clerk of the Senate Committee on Foreign Relations; and 
solicitor for the United States in the matter of the Alabama claims, with 
reference to which he wrote a book. He declined a Republican nom- 
ination for judge of the New York Court of Appeals; was a member of 
the Conference Committee of Seventy which carried on the campaign 
in New York City which elected Mayor Strong. He was twice elected 
an overseer of Harvard College, was president of a great many promi- 
nent clubs and societies, — things which evidently wore him out. - - - - 
Through the application of a lawyer to have the records of a burial in 
Jersey City changed, it was learned for the first time that a woman who 
died in that city last February under the name of Elizabeth Nelson was 
really Elizabeth O’Brien Pollock, a sister of the late William T. O’Brien, 
Chief Justice of Ireland. - - - - An exchange says that Sir James 
Stirling, who has just been appointed to the Lord Justiceship rendered 
vacant by the promotion of Sir Archibald Levin Smith to the English 
Mastership of the Rolls, has been the senior judge of the Chancery 
Division for some time. He is one of the many Scotchmen who have 
gained distinction in the English courts. He was born at Aberdeen 
sixty-four years ago, his father being a Presbyterian minister of con- 
siderable fame. His career at Cambridge was one of the most brilliant 
in the annals of the university. He was first Smith’s prizeman, as well 
as senior wrangler, in 1860. In the early part of his career at the 
bar — which he joined at Lincoln’s Inn in 1862 — he was a reporter on 
the staff at the Law Reports, and he is the only member of that body 
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who has risen to be a judge. He acted for five years as the Attorney- 
General’s ‘‘ devil’’ at the Chancery bar, and from this position he was 
promoted to the bench in 1886. - - - - Women are at last admitted to 
the bar in France. After a legislative struggle over the question, 
lasting five years, the French Senate, on November 17, 1900, passed a 
bill which had long previously passed the Chambers of Deputies, to 
allow women to plead at the French bar. Soon after Mademoiselle 
Jeanne Chauvin took the oath in court as an advocate. Still later, 
Mademoiselle Petit was likewise sworn in; and one of the newspaper 
pictures of the day represents her in her robes holding her hatin one 
hand, and with her right hand elevated, taking the oath of office. - - - - 
The Hay-Pauncefote Treaty was very much changed by two Senate 
amendments. One of them declares that it ‘‘ supersedes ’’ the Clayton- 
Bulwer Treaty, and the other strikes out the clause by which the 
high contracting parties undertook to invite the other powers to adhere 
to it. The treaty, as amended was sent to the British foreign office, 
and was finally rejected by the British government. The situation 
created no excitement in England, that country being too busy in South 
Africa. - - - - A Connecticut professor has sued the publisher of a 
Connecticut daily newspaper for $6,000 damages for the loss of amanu- 
script which the professor sent to the editor of the paper. This will 
make editors cautious about throwing manuscripts into their waste bas- 
ket. On the other hand, it is worth considering whether authors should 
not, in this age of typewriting, take the pains to have manuscripts 
drawn off ona writing machine, and to keep a carbon copy. -- - - 
On December 4, 1900, the President of the United States sent to the 
Senate the nomination of Silas Alexander, of New Mexico, to be Asso- 
ciate Justice of the Supreme Court of that territory, vice Charles A. 
Leland, resigned. On the 6th of December, 1900, the Congressional 
Record contained the following entry, under the head of ‘‘ Nomina- 
tions’’: ‘* Associate Justice — Daniel H. McMillan, of New York, to 
be Associate Justice of the Supreme Court of the Territory of New 
Mexico, vice Charles Leland, resigned. The nomination of Silas 
Alexander for the above named position, which was delivered to the 
Senate December 4, 1900, is hereby withdrawn.’’ Why the substitu- 
tion was made, we do not know, Mr. McMillan, though technically a 
citizen of New York, and of Buffalo, in that State, where he has been a 
lawyer of standing and good repute, has lately been residing in New 
Mexico on account of his health. - - - - The October panel of 
jurors in Parts I. and III. of the General Sessions, of New 
York City, marked the end of their work for that month by 
presenting to Judge Cowing in Part III. a silver loving-cup, and 
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to Judge Newburger in Part I. a huge. basket of roses and chrys- 
anthemums. The practice of making presents to judges ought to be 
honored in the breach, not in the observance 

remembered that ex-President Benjamin Harrison was counsel for 
the Republic of Venezuela, in the boundary arbitration between that 
country and England. That Republic is said to have paid the 
ex-President the handsome fee of $100,000 Governor Roose- 
velt of New York recently removed Asa Bird Gardiner from the office 
of District Attorney of the county of New York, under the following 
provision in the constitution of that State: ‘‘ The governor may remove 
any Officer in this section mentioned, within the term for which he 
shall have been elected; giving to such officer a copy of the charges 
against him, and an opportunijy of being heard in his defense.’’ The 
constitution is silent as to the nature of the charges, which shall be 
deemed to constitute sufficient eause for removal. The notification of 
the Governor to Col. Gardiner omitted to state, either generally or par- 
ticularly, the dereliction of duty which formed the ground of his 
removal. The reason was that he had, during the recent political cam- 
paign, inferentially taken ground against the enforcement of the State 
election law in New York City, and had failed to answer a letter written 
to him by the Governor, calling upon him to do his duty in enforc- 
ing that law, and had given some offensive interviews to the news- 
papers ; so that the Governor was able to state in his order of removal 
that his usefulness as district attorney was at anend. The proceeding 
was summary and arbitrary, and has not met with the concurrence of 
all persons, even in the Governor’s own party. - - - - We rise to an- 
nounce that a World’s Fair is to be held in St. Louis, in the year 1903, 
commemorative of the unconstitutional act of Thomas Jefferson of pur- 
chasing from the First Consul of France the territory then known as 
Louisiana, which included St. Louis and the present State of Missouri. 
As a preparation for that event, the Supreme Court of Missouri is 
expected to overrule its decision which sustained and upheld the St. 
Louis smoke nuisance. There is nothing selfish in this movement for 
a World’s Fair in the city which was once known as ‘the 
Future Great.’’ It is purely sentimental. We are going to enter- 
tain the whole world without charge and give them space for their 
exhibits free of rent. There is nothing small about St. Louis 

Rough Notes for September 27, printed many pages of portraits of 
members of the Fire Underwriters Association of the Northwest. 
These portraits all have a knowing look, as though they understood their 
business. Not one of them looks dull. This collection of portraits 
would compare very well with a group of portraits of the Senators of 
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the United States, or any other body of intellectual men. Some of 
them are smiling, some of them endeavoring to split the camera with 
their glances, all have a self-conscious look, and all have a self-confiding 
look, such as becomes their employment. We feel bound to say that 
the adjusters have a somewhat callous and hardened look. The same 
number of lawyers picked out at random from any of the bar associa- 
tion would not look shrewder, sharper or more self-confident. The 
quality of these engravings is creditable to the publisher of Rough 
Notes. - - - - The Law Student’s Helper, published monthly at 
Detroit, Michigan, is always interesting. We do not wonder that it ad- 
vertises for back numbers. - - - - In Missouri and in most other jur- 
isdictions, the document upon which an appeal or writ of error is prose- 
cuted, is called the record; in New York it is called ‘‘ papers on 
appeal,’’ and in Pennsylvania it is called the ‘‘ paper book.’’ In 
Pennsylvania they also have the curious expression of nonsuiting the 
appeal, called in all other courts of which we have knowledge dismiss- 
ing the appeal. In the case of Saxton’s Estate,! the appeal was non- 
suited because the ‘‘ paper book ’’ had not been prepared in conformity 
with the rules of the court; and in the appeal of Lantz,? a similar 
course was taken. 


SratutTes ParticutaR MEN To THE Bar THAT CANNOT PASS 
THE Examination. — The House of Assembly of the Legislature of New 
York, of which 46 members are lawyers, or alleged lawyers, 
recently put through several special acts admitting particular 
persons to the bar, who could not get into the bar by the regular 
channels. One of these acts was ‘‘for the benefit of,’’ — not 
the people of the State of New York, but Benjamin S. Dean, a 
newspaper man, who had been a member of the recent Con- 
stitutional Convention of thai State, and who had been for five years a 
clerk to a Supreme Court Justice of that State. It was enacted that a 
member possessing these qualifications might take the examinations with- 
out having a ‘‘ regent’s certificate,’ whatever that is. Certainly, there 
would be something incongruous in the conclusion that a man who was 
deemed capable to assist in making the Constitution of the State, is not 
capable of being a member of the bar of the judicial courts of the State. 
A year ago a bill passed the same body, permitting one Nixon to take 
the bar examinations; but so much attention was called to it, and such 
a severe volley of criticism was fired at it, that it was withdrawn. 
Mr. Nixon, now a member of the Assembly, strongly denounced the 
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barriers that had been raised against admitting persons to the bar; he 
said that college men should not place so many bars in the way, 
and put up so many hurdles. He doubted if one per cent of 
the practicing lawyers in the State could pass a regents’ ex- 
amination. He could not see the necessity of asking a lawyer to 
pass examinations in the higher mathematics, in Greek, and in 
Latin, and other high studies, in order to quality for membership in 
the bar. The true test would be what he knew about law. Other 
members, Mr. Lynn and Mr. Harburger, agreed with Mr. Nixon’ and 
cited numerous famous lawyers who had been admitted to the bar on 
motion, without passing a regents’ examination. Mr. Lynn frankly 
admitted his inability to pass a regents’ examination. There were but 
two or three weak squeaks in opposition to this bill. They were based 
on the bad policy of making lawyers by special acts of legislature. 
They voiced the sentiments of no more members of the House than can 
be counted on one’s hand: the vote in favor of admitting the un- 
learned editor and constitution-maker, stood 115 to 5. Then came up 
the bill to admit George R. Simpson, who was a practicing attorney in 
Oklahoma. Only four votes were recorded against this bill. Then 
came another bill to admit Mervyn Mackenzie after an examination. 
He was a British subject, but nevertheless only eight votes were 
recorded against the bill to admit him. 

So much of the law of New York as requires a so-called regents’ 
examination and certificate as preliminary to the right to be examined 
for membership in the bar, seems to be both assinine and oppressive. 
On the other hand, the principle of ignoring this general law, and 
admitting members by special acts of legislation, is thoroughly vicious ; 
and the fact that the constitution of the great State of New York does 
not prohibit acts of special legislation, as do the constitutions of most 
of the other States, is to be regretted. The plain reason why it does 
not is that it did not suit the purposes of the political boss, whose 
influence dominated the constitutional convention, to make it so. 


Tue Rieuts or Avtomosites.— This question is likely to vex the 
courts for a good while to come. This new style of carriage, if prop- 
erly constructed and managed, seems to be much safer than a carriage 
drawn by horses. But, in point of fact, many serious accidents have 
taken place from them. It was only a day prior to the time of this 
writing, when an automobile ran into a cable street car in New York 
City, and actually lifted it off the track; and another accident 


448 35 AMERICAN LAW REVIEW. 


of the same kind has since happened. The question recently arose 
whether a statute enacted in New York some years ago, with obvious 
reference to those heavy traction engines, driven by steam, emitting 
clouds of smoke which frequently frightened ordinarily docile and road- 
wise horses, applies to the new automobile. This statute prohibited the 
driving of traction engines along the highway, unless preceded for at 
least one-eighth of a mile by some one who should notify other persons 
on the highway of the approach of the steam carriage. In an action 
predicated upon this statute, which was tried in New York, before 
Judge Russell (who, by the way, is an excellent trial judge), the court, 


in charging the jury, is reported to have used the following sensible 
language : — 


The fact that defendant was not conforming to this statute does not give 
a right of action; it is only that the law may be referred to as indicating the 
duty which rested upon the defendant in propelling the carriage by the motive 
power of steam, that it is read to you. The day is past in the history of the 
State of New York when we are obliged to give up the use of the higways 
entirely to the use of carriages propelled by horses or oxen. Whatever we 
may think about the value of steam carriages, or carriages propelled by elec- 
tricity, or any motive power aside from animal power, the time has come when 
those carriages have a right to go on the public highways, for reasons perhaps 
of utility as well as pleasure; and therefore you must consider the circum- 
stances of this case with reference to the condition of affairs as they existed 
on the 3d of September, 1900, in the State of New York. There are many who 
prefer the use of the horse as the means of locomotion for pleasure if not 
for utility; but those persons have not the right to dictate that others shall not 
use other means of locomotion on the highway. 

The plaintiff says he saw the machine at a distance of forty or fifty feet; 
that it was dark, so that objects ahead were not very visible; that the horse 
gave evidence that he saw the machine, first of alarm and then turning aside 
into the ditch; that he, the driver, warned the defendant to stop and wait until 
they got by and that was not done, although one of the two in the steam car- 
riage got out and held the horse to quiet him. 


In a similar action, tried in that State in 1898, for damages through 
the frightening of a horse by the ordinary running of an automobile upon 
a public highway, a judgment had been rendered in a municipal court 
for the plaintiff, and the case had been appealed to the Supreme Court, 
where Judge Sutherland set the judgment aside, and is reported to 
have used in part the following language: — 


To sustain this judgment is to condemn the defendant’s carriage and all 
others operating in a similar way, and to declare them impracticable and unfit 
for use upon the streets. The horse has no paramount or exclusive right to 
the road, and the mere fact thata horse takes fright at some vehicle run by new 
and improved methods and smashes things, does not give the injured party 4 
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cause of action. As Judge Cooley saysin Macomber v. Nichols: ! ‘* When the 
highway is not restricted in its dedication to some particular mode of use, it is 
open to all suitable methods; and it cannot be assumed that these will be the 
same from age to age, or that the new means of making the way useful 
must be excluded merely because their introduction may tend to the inconve- 
nience, or even to the injury, of those who continue to use the road after the 
same manner as formerly.” , 

Horses may take fright at conveyances that have become obsolete as well as 
those which are novel; but this one is of the dangers incident to the driving of 
horses, and the fact cannot be interposed as a barrier to retrogression or prog- 
ress inthe method of locomotion. Bicycles used to frighten horses, but no 
right of action accrued.? Electric street cars have caused many runaways. A 
machine that would go puffing and snorting through the streets, trailing clouds 
of steam and smoke, might bea nuisance; but this is not such a case. It cannot 
be said that the defendant’s machine is such a departure in its construction or 
mode of operation from other steam motor carriages, which experience has 
lately shown to be entirely practicable for street use, as to make it a nuisance, 
although, because of the present novelty of horseless carriages, horses may take 
fright at its approach. 

There is a statute against the use of any vehicle propelled by steam in 
public street (except on railroad tracks) unless a person is sent at least one- 
eighth of a milein advance to warn travelers of its approach.* This statute, 
though broad enough to cover the motor in question, was passed before auto- 
mobiles were in use, and it was directed against traction engines which are 
ponderous and noisy affairs, and have been the cause of much litigation. 

The temporary inconvenience and dangers incident to the introduction of 
these modern and practical modes of travel upon the highway must be subor- 
dinate to the larger and permanent benefits to the general public, resulting 


from the adoption of the improvements which science and inventive skill have 
perfected. 


Tue Wir or THe Late Witti1am M. Evarts.—According to the New 
York Tribune, the late William M. Evarts was capable of original and 


spontaneous wit, especially in after-dinner addresses, of which the fol- 
lowing are specimens: 


When a guest at a Harvard alumni dinner, Mr. Evarts said on one occasion, 
after getting on his feet and looking around at the company: ‘I am confirmed 
in an opinion which, as a Yale man, I early formed in regard to Harvard, — that 
there was no college in the country whose graduates improved so much after 
leaving college.”’ 

At a dinner given by the Rev. Henry C. Potter (now bishop) in honor of Sir 
Thomas Bayley Potter, a member of the House of Commons, Mr. Evarts, when 
called on to speak, began in this wise: ‘‘ When I remember that we are being 


1 12 Mich. 212. 8 Highway law, Sec. 155; Penal 
2 Holland v. Bartch, 120 Ind. 46; Code, Sec. 640, Sub. 11. 
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entertained by the Rev. Henry — Potter; that we are invited to meet Sir 
Thomas Bagley — Potter; when I observe at my right Clarkson N.— Potter, and 
at my left the Rev. Eliphalet Nott — Potter, I am reminded of a young country 
clergyman who was unexpectedly summoned to supply a city pulpit. A good 
deal flustered by the strangeness of his surroundings, he said in his opening 
prayer: ‘O Lord, help us never to forget that Thou art the clay and we are the 
potters.’” . 

When he was Secretary of State the elevator that carried him to the State 
Department one day contained a number of strangers, presumably applicants 
for appointment as ministers or consuls. On seeing them, Mr. Evarts whis- 
pered to a friend: ‘‘ This is the largest collection for foreign missions that I’ve 
seen taken up in some time.”’ < 

On a visit to the Natural bridge, some one expressed doubt in his hearing as 
to the truth of the story that Washington once threw a silver dollar from the 
bottom to the top of the bridge. ‘‘Oh,’’ said Mr. Evarts dryly, ‘‘we must 
remember that a dollar went further in those days than it does now.”’ 


The last named anecdote was attributed to Lord Coleridge, when, on 
the occasion of his visit to this country in 1883, he was taken by a dis- 
tinguished party from Washington down to Mount Vernon. Someone 
called the attention of Lord Coleridge to the breadth of the river at 
that place, and told him that it was a fact that Washington had thrown 
a silver dollar across the river. Lord Coleridge replied that he had 
always understood that a dollar would go further in those days than 
now. 

Like all healthy men, Mr. Evarts loved to see things grow out of the 
ground. He owned and carried on a farm at Windsor, Vt., not 
merely for the pleasure of a rural residence, but actually for profit. 
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Divorce: Matrimonial or a Divorce 
OBTAINED UPON PUBLICATION IN A State WHeReEor NEITHER Party 1s 
A Respent. — On the 15th of April, the Supreme Court of the United 
States delivered three very sound and conservative judgments in divorce 
cases, winning the applause of the bar, of the decent press, and of the 
decent people, of the whole country. ‘The opinion in one of these 
cases, Bell v. Bell, is before us. It is written by Mr. Justice Gray, 
and, though brief, it covers the questions raised on the record and does 
much to knock in the head a species of criminality which has become 
frequent in our country, and scandalous. Briefly stated, a rascal living 
in Buffalo, Erie County, New York, getting tired of his old wife, went 
over into Jefferson County, Pa., and there established a pretended 
domicile, which was not a domicile in good faith or in fact, but merely 
a colorable and fraudulent domicile, to enable him to get a divorce 
from his wife in a court of Pennsylvania. After pretending to live at 
this pretended domicile for a year, in point of fact living in Buffalo, 
he brought his action under the laws of Pennsylvania, swore that he 
had been, for a year prior to the bringing of it, a resident of Jefferson 
County, Pa., and alleged that his wife had deserted him, as his ground 
for claiming a divorce, — desertion for a year being a statutory ground 
of divorce in Pennsylvania. Publication was made in a newspaper 
under the laws of Pennsylvania, and the wife received by mail a copy 
of a subpoena and of a notice of a court examiner that he would attend 
to the duties of his appointment at his office in Jefferson County, Pa., 
on the date named. She had no other notice of the bringing of the 
suit. She did not appear before the examiner, either in person or by 
attorney, and judgment was rendered against her by default. After 
obtaining this decree for divorce in Pennsylvania, he, of course, mar- 
ried another, and probably a younger, woman. The insincerity of this 
proceeding was shown by the fact that only ten weeks before he filed 
his petition for divorce in Pennsylvania, he described himself under 
oath, in a petition for the probate of a will in Erie County, New York, 
as a resident of that county. He was thus a resident of New York for 
the purpose of probating a will, and a resident of Pennsylvania for the 
purpose of obtaining a divorce. Such being the facts, his wife, residing 
in Buffalo, employed one of the leading lawyers of that city, Cuaries 
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B. Wueever, Esq., to obtain justice for her. He looked over the 
ground and immediately brought an action for divorce in her name and 
behalf against her husband, and obtained service of process in Erie 
County, New York. The ground of divorce was adultery, that is to 
say, with the new pretended wife. The suit progressed through its 
various stages, the plaintiff recovering judgment in every court; first 
in the Supreme Court at Special Term; next an affirmance of this 
judgment in the General Term ;! and lastly an affirmance of the Gen- 
eral Term in the Court of Appeals.? The defendant then sued out a 
writ of error in the Supreme Court of the United States, upon the 
ground that the judgment of the Supreme Court of the State of New 
York, thus affirmed, did not give full faith and credit to the judgment 
of divorce in Pennsylvania, as required by the Constitution and laws 
of the United States. Such being the case in the Supreme Court of the 
United States, Mr. Justice Gray, writing the unanimous opinion of the 
court, disposed of it very briefly, citing the cases in the margin, thus: — 

‘‘ The question in this case is of the validity of the divorce obtained 
by the husband in Pennsylvania. No valid divorce from the bond of 
matrimony can be decreed on constructive service by the courts of a 
State in which neither party is domiciled. And by the law of Penn- 
sylvaniaevery petitioner for a divorce must have had a bona fide residence 
within the State for one year next before the filing of the petition.® 
The recital in the proceedings in Pennsylvania of the fact necessary to 
show jurisdiction may be contradicted. The referee in this case 
has not only found generally that, at the time of those proceedings, 
the wife was a resident of the State of New York, and the husband was 
not a bona fide resident of Pennsylvania; but has also found that, on 
January 31, 1894, some ten weeks before he filed his petition in Penn- 
sylvania, he described himself, under oath, in a petition for the probate 
of a will in Erie County in the State of New York, as a resident of that 
county, and that no evidence was offered that he actually changed his 
domicile from New York to Pennsylvania. Upon this record, therefore, 
the court in Pennsylvania had no jurisdiction of the husband’s suit for 
divorce, because neither party had a domicile in Pennsylvania, and the 
decree of divorce was entitled to no faith and credit in New York or in 
any other State.’’ 5 


1 Bell v. Bell, 4 App. Div. (N. Y.) 
527. 

2 Bell v. Bell, 157 N. Y. 719. 

3 Penn. Stats., March 13, 1815, c. 
109, § 11; May 5, 1854, c. 629, § 2; Hol- 
lister v. Hollister, 6 Penn. St. 449. 


4 Thompson v. Whitman, 18 Wall. 
457. 

5 Leith v. Leith (1859), 39 N. H. 
20; People v. Dawell (1872), 25 Mich- 
igan, 427; Sewall v. Sewall (1877), 122 
Mass. 156; Litowitch v. Litowitch 
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The writer of this note had the good fortune to hear this case argued. 
A case was cited from Massachusetts in which Mr. Justice Gray, when 
Chief Justice of the Supreme Judicial Court of that State, bad written 
the opinion. Mr. Justice Gray immediately sent a psge for the book, 
and re-read the case. Other justices sent for books and asked pertinent 
questions of counsel; so that, by the time the argument was finished, 
it was evident that the case had been decided, and that the judgment 
below would be affirmed. It was an excellent illustration of a case 
being well presented by counsel on both sides. It illustrated the value 
of oral argument, where a case is well prepared, where the counsel are 
able to excite interest in the minds of the court upon the questions in- 
volved, and where the public time employed in argument is consumed 
in sifting the case to the bottom, and possessing the minds of all the 
judges of the salient features of it. 


ConsTiTuTIONAL Law: Insunction AGainst Nuisances — NvIsANCE 
CommittED By One State AGainstT ANOTHER STATE — JURISDICTION 
oF THE SuPREME CouRT OF THE UnitTEeD States. — Years ago a cor- 
poration was organized under the laws of the State of Illinois, known 
as the Sanitary District of Chicago. Its professed object was to dig a 


canal so deep that the waters of the Chicago river should be conducted 
through the river Des Plaines into the Illinois river; thence into the 
Mississippi river above St. Louis, and thence southward through the 
Mississippi river. As is well known, the Illinois river empties into the 
Mississippi river about 43 miles above the city of St. Louis. The 
scheme therefore, was to drain all the sewage of Chicago, a city of 
nearly 2,000,000 inhabitants, into the Mississippi river above St. Louis. 
The water which the inhabitants of St. Louis drink is obtained from 
the Mississippi river above that city. Many smaller cities and towns 
within the State of Missouri are scattered along the right bank of the 
Mississippi river, whose inhabitants are compelled to drink and to use 
the water of it. There was something in the nature of criminality in 
the proposition of Chicago thus to thrust its filth upon St. Louis. 
It was very much as though one land-owner should collect on 
his premises a mass of foul water, and then, by means of 
artificial drainage, direct it upon the premises and into the well 


(1878), 19 Kansas, 451; Van Fossen v. nois, 589; Thelen v. Thelen (1899), 75 
State (1881) ,37 Ohio State, 317; Greg- Minnesota, 433; Magawan v. Magawan 
ory v. Gregory (1886), 78 Maine, 187; (1899), 12 Dickinson (57 N. J. Eq.), 
Dunham v. Dunham (1896), 162 Illi- 322. 
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of his neighbor. The State of Missouri and the City of St. Louis never- 
theless remained silent in a sort of sleepy way for years, while millions 
on millions of dollars were being expended in deepening the so-called 
Sanitary Drainage Canal, and at last when the mischief was about to 
be consummated, Hon. E. C. Crow, Attorney-General of Missouri, 
brought an original bill in equity in the Supreme Court cf the United 
States in the name of the State of Missouri and against the State of Illi- 
nois and the Sanitary District of Chicago, to enjoin them ‘* from receiv- 
ing, or permitting any sewage to be received or discharged into said 
artificial channel or drain, and from permitting the same to flow, or 
causing the same to be made to flow, through said chanwel or drain, 
towards and into the Des Plaines river;’’ and ‘‘ that the defendant, 
the State of Illinois, be enjoined and restrained from issuing to its 
co-defendant, permission and authority to do and perform the acts 
aforesaid, or to allow them to be done.’’! -To this bill the defendants 
filed a demurrer, and the case thus stood for argument on the question 
of the jurisdiction of the court and the sufficiency of the bill to warrant 
equitable relief. It ought to be observed that the court took a course 
which is seldom taken in the appellate courts of the States, but which 
is highly commendable and conducive to public justice. The case was 
submitted without argument, on April 30, 1900. After finding out what 
the case was, the court ordered it for oral argument on May 21, 1900. 
It was argued orally on November 12th and 13th, 1900, by B. Scunur- 
MACHER, Esq., for complainant, and by Messrs. Cuarves C. GILBERT 
and WititiaAm M>: Sprincer, for the defendants. It was not decided 
until January 28, 1901, when Mr. Justice Surras delivered the opinion 
of the court, overruling the demurrers to the bill. Mr. Chief Justice 
Justices HARLAN and Wuirte dissented. 

The syllabus of the case which is given in the advanced sheets of the 
‘* Lawyers’ Edition ’’ of the decisions of the Supreme Court, furnishes a 
clear statement of the three propositions decided by the court: — 


1. The construction by a public corporation, as an agency of the State, of a 
system of public works to promote the health and prosperity of its inhabitants, 
but which endangers the health and prosperity of the inhabitants of another and 
adjacent State, furnishes asufficient basis for a controversy between the States, 
of which the Supreme Court of the United States can take original jurisdiction. 

2. The threatened daily transportation by the Sanitary District of Chicago, 
by artificial-means and through an unnatural channel, of large quantities of 
sewage and of-accumulated deposits which will poison the water supply of in- 
habitants of the State of Missouri, and injuriously affect that portion of the 
bed or soil of the Mississippi river which lies within its territory, entitles that 


1 Missouri v. Illinois, 180 U. S. 208. 
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State to maintain a suit for equitable relief, in advance of any actual injury sus- 
tained thereby. 

3. Acquiescence by the State of Missouri in the proceedings of the Sanitary 
District of Chicago in devising and carrying out a system of sewerage is no 
bar to relief against the continuous pouring of sewage and filth into the Mis- 
sissippi river through a drainage canal constructed by the Sanitary District, to 
the detriment of the State of Missouri and her inhabitants. 


While the opinion of Mr. Justice Shiras might have been shortened 
without impairing its strength, we think that he makes it entirely clear 
that the case stated in this bill is one which falls within that clause of 
the Federal Constitution extending the judicial power of the United 
States to ‘‘ controversies between two or more States,’’ and which 
gives the Supreme Court original jurisdiction ‘‘in allcases * * * 
in which a State shall be a party.’’ Mr. Justice Shiras makes it 
equally clear that such a jurisdiction is properly exercised in a pro- 
ceeding in equity. Indeed, this is so plain that common learning 
decides it. Courts of equity have always exercised the jurisdiction 
of preventing public nuisances upon bills or informations brought by 
the attorney-general or other proper public law officer. 

The stress of the case lies in the third proposition, that the acqui- 
escence of the State of Missouri in the proceedings of the Sanitary 
District, acting under the authority and sanction of the State of 
Illinois, in devising and carrying out this vast and expensive system 
of sewer drainage, presents no bar to relief on the part of the State 
of Missouri from the continuous pouring of sewage and filth into the 
Mississippi river, to the detriment of the State of Missouri, and its 
inhabitants. But it is plain that a fair argument may be made on both 
sides of this branch of the case. It may be argued that if the State 
of Missouri had began the proceeding at a time when the scheme of 
this drainage canal was merely in fieri, it might have been regarded 
as a mere speculative proceeding, designed to ward off an evil which 
might or might not be the result of the digging of the canal. The 
canal has been open for some time. The sewage of Chicago has 
been drained into it to such an extent that fish now swim about in 
the Chicago River; and the extent of the detriment, if any, which 
this drainage of foul matter has caused to the State of Missouri and 
its inhabitants, will be a matter of proof. The city of Chicago was in 
the situation of being obliged to get rid of its sewage. Not situated 
upon any running water, which would carry the sewage away, it had to 
create a running stream for this purpose. It could no longer empty it 
into Lake Michigan, the water of which it was obliged to drink. It 
was a case of ‘ there is nor flying hence nor tarrying here.’’ On the 
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whole, it seems that the jurisdiction of the Supreme Court of the United 
States has been soundly exercised in this very novel and interesting 
case. It may be added that if the court could take cognizance of all 
interstate controversies, without regard to the question of a State being 
a party to the record, it would be of advantage to our country. 


NEGLIGENCE: ExpLosion or Steam Borter — Errect or Fireman 
Leavine His Post or Duty ror Firreen or Twenty Minutes With Fire 
Up anv Steam On.— The decision of the Supreme Court of. Michigan in 
the case of Merryman v. Hall,! is respectfully dedicated to the Court 
of Appeals of Colorado, which rendered the remarkable decision in 
Bishop v. Brown,? referred to by us in our last issue.? It will be re- 
called that in the Colorado case the evidence adduced to show negli- 
gence tended to show: 1. That the boiler was old, rotten and defective, 
to the knowledge of the proprietors; 2. That the engineer who had 
charge of it was an habitual drunkard to their knowledge; 3. That on 
the night of the explosion he was drunk and unfit for duty, and stag- 
gered outof the engineroom ina drunken condition, calling for drink, and 
disappeared, and that twenty minutes afterward the explosion occurred ; 
but there was no evidence tending to show in what condition the engi- 
neer left the engine when he so departed from his post of duty. In the 
Michigan case about to be considered, it appeared that the defendant 
owned a dredge with which he was performing a contract which hehad with 
the government, as to dredging in Black river. The plaintiff was an 
inspector looking after the work on the part of the government. He 
had nothing to do with the management of the dredge. He went aboard 
the dredge on a certain morning, after the dredge had been in opera- 
tion for a little time. Some of the machinery gave trouble, making it 
necessary to stop the work for a little time. It was the claim of the 
plaintiff that the work was heavy, requiring the operation of powerful 
machinery, and the use of a high pressure of steam in the boiler; 
that when the machinery was stopped, no steps were taken to check 
the fire under the boilers; but the fireman went to the forward part of 
the boat, forty or fifty feet away from the place of his duties, and 
remained away from thirty to forty minutes, and that, as the result of 
the neglect of the person in charge of the boiler, the steam was raised 
in the boiler beyond its capacity to resist the pressure, so that the 
boiler exploded, injuring the plaintiff. The plaintiff offered testimony 


1 82 N. W. Rep. 881. 
2 61 Pac. Rep. 50. 
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tending to support this theory of the cause of the explosion, but the 
defendant offered no countervailing testimony. The plaintiff requested 
the court to charge (omitting a request as to which his assignment of 
error was abandoned) as follows: — 


2. If the jury should find that the dredge was being operated under an 
ordinary working pressure of steam, and with an ordinary working fire in the 
furnace, and that the furnace doors were closed and the back damper or back- 
board closed, and that the machinery was thereupon stopped for repairs, and 
that the fireman in charge of the boiler thereupon went to the forward part of 
the dredge, and left the boiler without checking the draughts, whereby the 
steam pressure would be likely to dangerously increase, and if you find that he 
so remained away from his place of duty for fifteen or twenty minutes, and 
that while he was so absent from his post, the steam pressure did so increase 
as to blow out the crown sheet of said boiler and injure the plaintiff, then such 
acts of the fireman would constitute negligence for which the defendant would 
be liable. 


The court declined to give this instruction, but stated to the jury 
that the plaintiff had failed to establish to a reasonable certainty, that 
the negligence of the defendant was the proximate cause of the injury, 
and directed a verdict for the defendant. It was conceded on the 
part of the plaintiff that the instruction omitted from the above state- 
ment, which told the jury that the explosion of the boiler was prima 


facie evidence of negligence, could not be sustained under the law of 
Michigan. The question then turned upon the right of the plaintiff to 
have the case submitted to the jury under the second instruction above 
set out. The Supreme Court of Michigan held (reversing the judg- 
ment of the trial court), that the plaintiff was entitled, under the evi- 
dence adduced by him, to have his case, under proper instructions, 
submitted to the jury. In the opinion of the court, the case of Davis 
v. Railway Company,) was referred to and quoted from at length as 
being a case in point. 

In that case the steam boiler, the explosion of which caused the 
injury, was used for working a pile driver, and was on a flat car on a 
side track of the defendant’s railway. About thirty-five minutes before 
the explosion took place, the men in charge of the steam boiler and 
pile driver left the same and went tothe city to get their dinners. 
During this thirty-five minutes none of the employés of the defendant 
were in charge of the steam boiler and pile driver. When the em- 
ployés in charge left, there was a strong fire in the fire box, and, as 
the evidence tended to show, plenty of water in the boiler, and, accord- 
ing to the evidence of the engineer in charge, the safety-valve was so 


1 58 Wisc. 646; s. c. 17 N. W. Rep. 406. 
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set as to blow off steam at 110 pounds pressure. As usual in such 
cases, the cause of the explosion was not very clearly shown by the 
4 evidence, but there was evidence which strongly tended to show that 
the boiler was either made of brittle and imperfect iron, or that it had 
become so by use, and that the steam did not blow off under a pres- 
sure of 120 pounds, which all admitted was a dangerous pressure. 


The court held that there was evidence of negligence to go to the 
jury. 


LiaBitity OF AN UNINCORPORATED TrapeE UNIon For a Tort. — 
According to the Law Times, in Taff Vale Co. v. Amalgamated Soc. 
: &c., before Farwell, J., sitting as vacation judge in the English High 
{ Court of Justice, there were two summonses issued. The first on the 
part of the plaintiffs for an injunction to restrain the defendants from 
watching or besetting or causing to be watched or beset the Great 
Western Railway station at Cardiff, or the works of the plaintiffs, or 
any of them, or the approaches thereto, or the residences of work- 
men of plaintiffs, or those proposing to work for them, — for the pur 
i pose of persuading or otherwise preventing persons from working for 
| plaintiffs, or for the purpose of seeking to procure persons to commit 
breaches of contract with plaintiffs. The second was on behalf of 
defendants to have their names struck out as defendants, on the 
ground that they could not be sued, being neither a corporation nor 
an individual. The court held that a trades union was neither a 
corporation, nor an individual, nor a partnership, but gave the defini- 
tion given by the Trade Union Act, 1876, as follows: ‘‘ The term trade 
union means any combination, whether temporary or permanent, for 
regulating the relation between masters and workmen, or between 
workmen and workmen, or between masters and masters, or for impos- 
ing restrictive conditions on the conduct of any trade or business, 
whether such combination would or would not, if the principal act had 
not been passed, have been deemed to have been an unlawful combina- 
tion by reason of some one or more of its purposes being in restraint of 
trade.’’ 

The foundation of the argument on behalf of the society was 
that it was illegal. The court held that such an argument might have 
some weight if the action related to the enforcement of a contract, in- 
stead of being an action in tort. 

The court further held that although a corporation, or an individual , 
or individuals may be the only entities known to the common law which 
can be sued or can sue, the legislature may give to an association of 
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individuals which is neither a corporation, nor a partnership, nor an 
individual, a capacity for owning property and acting through agents, 
and such capacity, in the absence of express enactment to the contrary, 
involves liability, to the extent of such property, for the acts and 
defaults of such agents. The legislature has thus, the court reasoned, 
given a trades union the two essential qualifications of a corporation, 
that is the power to hold property and the power to act through agents. 
That being so, they can be held for their torts in the same way in which 
corporations are held. The court in disposing of the case said: ‘‘ If, 
therefore, I am right in concluding that the society are liable in tort, 
the action must be against them in their registered name. ‘The acts 
complained of are the acts of the association. They are acts done by 
their agents in the course of the management and direction of the strike ; 
the society, in undertaking such management and direction, undertook 
also the responsibility for the manner in which the strike is carried 
out. * * * For such wrongs, arising as they do from the wrongful 
conduct of the agents of the society in the course of managing a strike, 
which is a lawful object of the society, the defendant society is, in my 
opinion, liable.’’ 


Commenting on this decision, the Law Times (London) says: — 


Practically all the cases quoted on behalf of the defendants go to show 
that no action will lie against a trade union where a contract is concerned, 
except so far as provided for by the Trade Union Acts 1871 and 1876. Rigby 
v. Connol,! dealt with the claim by an expelled member to participate in the 
property and benefits of the union, and the action was held not to be maintain- 
able; and in Wolfe v. Matthews,? the court only entertained the proceedings 
because they were not a direct enforcement of an agreement for the application 
of the funds of the union. Re Amos, Carrier v. Price,® and Crocker v. Knight,* 
also show that the rights of the unions are closely delineated by the acts; for 
in the first case it was held that their only right to hold land is that which is 
given by section 7 of the Trade Union Act, 1871, and so a devise by will to such 
a society was invalid; while in the latter it was laid down that the court had 
no jurisdiction to entertain an action by a nominee of a deceased member of a 
trade union to recover moneys payable under the rules of the society on the 
death of such member. Upon the analogy of those cases it was argued that no 
action could lie against the society, as no section of either of the Trade Union 
Acts provided for such a case; and although for some purposes these associa- 
tions were recognized by the legislature by those statutes, apart from them 
they were illegal, and no action would lie against them as such. In Ruck v. 
Williams,5 and Whitehouse v. Fellowes,® unincorporated improvement commis- 


142 L. T. Rep. 139; 14 Ch. Div. ‘66 L. T. Rep. 596; (1892) 1 Q. B. 
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2 47L. T. Rep. 158; 21Ch. Div. 194. 3 H. & N. 308. 

3 65 L. T. Rep. 69; (1891) 3Ch. 159. ° 4L. T. Rep. 177; 10 C. B.N. 8. 765. 
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sioners and trustees of a turnpike road respectively were held liable for a tort, 
and, following the analogy of those cases, Mr. Justice Farwell held the defend- 
ant society liable and able to be sued for the tortious acts of its agents, and 
granted an injunction against it. The Court of Appeal affirmed an order of 
Mr. Justice Kekewich in Trollope v. London Building Trades Federation,! re- 
straining by injunction the publication of a libel by a trade union; but with the 
exception of this decision, there seems to be no authority whatever concerning 
the liability of a trade union in tort. However, in this case the order was 
made in default of appearance, and so it can hardly be considered of great 
weight. The case under comment is certainly a great step towards bringing 
home to trade unions the fact that where rights exist responsibilities are to be 
found, and we shall await the result of an appeal with interest. : 


Corporations: ConsTITUTIONAL Prouisition AGainst Common Car~ 
ENTERING Into Contracts Limitinc THerr Liasiity. — In the 
case of the Tecumseh Mills v. Louisville &c. R. Co.? the Court of 
Appeals of Kentucky hold that a provision of the Constitution of that 
State,® that, ‘‘no common carrier shall be permitted to contract for 
relief from its common law liability,’’ does not prohibit a railway com- 
pany, incorporated under the laws of Kentucky, from contracting in 
another State, for an exemption from liability for loss by fire, where 
the goods which are the subject of the loss, are in such other State, 
and are not even to pass through Kentucky. An anologous question 
was raised and decided in the case of State ex rel. &c. v. The Asso- 
ciated Press, Supreme Court of Missouri, not yet reported. In that 
case the relator sued for a mandamus to compel the Associated Press 
to serve the relator’s newspaper with its news, upon the same footing 
as it served other daily newspapers, in the city of St. Louis. The 
Supreme Court of Illinois, in which State the Associated Press was in 
corporated, had held that it was a common carrier of news. But the 
Supreme Court of Missouri, denying the authority of that decision, held 
that it was not a common carrier of news; so that the anomaly was 
created that a corporation created under the laws of Illinois, was a com- 
mon carrier of news in that State, but not a common carrier of news in 
an adjoining State. The true view is believed by the present writer to 
be that where a State creates a corporation, and withholds from it the 
power to do acts of a certain kind, or to make contracts of a certain 
kind, it has no power to do those acts or to make those contracts, either 
within or without the State of its creation. Itis a question of an entire 
want of power. A corporation can have no power except in so far as it 
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has been clothed with such power by the sovereign which has created it. 
It has no inherent power, notwithstanding the fact that the books some- 
times fall into the aberration of saying that it has. All its power is 
granted, either expressly or impliedly; and what is prohibited is not 
granted. A corporation, in a certain sense, carries its charter on its 
back whenever it migrates from one State toanother. This principle is 
well settled in regard to the rights of its stockholders. It ought to 
apply whenever the question of its power to do an act in a foreign State 
is raised. To say that a corporation has no power to do an act in the 
State of its creation, and yet has power to doit in another State, is a 
solecism, verging on the borders of absurdity. From what source and 
how can a corporation get a power, the exercise of which is prohibited 
by the sovereign which has called it into existence, and which has clothed 
it with all the powers which it possesses? 


Po.ice Power: Sunpay Laws — BarBers — WHETHER SHAVING Cus- 
TOMERS ON SunpAy A Work or Necessity. — The Court of Criminal 
Appeals of Texas in Ex parte Kennedy! hold that statutes prohibiting 
labor on Sunday are within the police power of the State, and that 
shaving a customer on Sunday would fall within the prohibition of a 
law forbidding all work on Sunday, except works of necessity. The 
applicant for the writ contended that there is a necessity for a man to 
be barbered on Sunday and that this makes it necessary for some one 
to barber him. The court was willing to concede that there might be 
isolated cases which would suggest the necessity for a tonsorial artist 
on Sunday, — such, for instance, as the shaving of a corpse, an ex- 
ception especially made in some of the States, but held that his case 
presented no such necessity. The court said that it might be a matter 
of convenience to many of his customers, but that it did not follow that 
it would be a work of necessity as to the barber. Statutes authorizing 
Sunday labor contemplate some peculiar emergency, something more 
than mere convenience. 


Trape-Marks: Descriptive Terms— ProrecTion aGarnst UNFAIR 
Competition. — In the case of Fuller v. Huff,? decided in the United 
States Circuit Court of Appeals for the Second Circuit, before Wal- 
lace, Lacombe and Shipman, Circuit Judges, it appeared that the com- 
plainant had, for eighteen years, made and sold food products under 
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the name ‘‘ Health Food Company,’’ which had during such time become 
widely known and identified with his products, when another man- 
ufacturer of similar products adopted the name ‘‘Sanitarium Health 
Food Company.’’ It was held that, although the use of the latter 
was accompanied by no simulation of packages and the place of man- 
ufacture shown thereon was different, it was calculated to deceive 
purebasers and constituted unfair pa, there being no neces- 
sity for its adoption. 

In giving the opinion of the Court, Judge Shipman (citing the cases 
in the margin) laid down the following sound and healthy legal 
doctrine: The subject of the unlawful use by competitors of the 
name under which a rival has previously presented himself to the public 
and has gained a business reputation, although the name is not strictly 
a trade-mark, and is either geographical or descriptive of quality, has 
been frequently of late before the courts, which have demanded a high 
order of commercial integrity, and have frowned upon all filching at- 
tempts to obtain the reputation of another.! 


ConstituTIONAL Law: KeepinG GAME AND Fish 1n VIOLATION OF Stat- 
ute—InrerstaTe Commerce Trout.— In the case of People v. Cone,” the 
action was against a fish merchant, to recover a penalty for an alleged 
violation of the game laws of the State of New York. The complaint 
simply followed the statute, by charging that Cone had exposed certain 
trout for sale on a date named during the so-called ‘‘ closed season.’’ 
He admitted exposing the fish for sale, but claimed that he had imported 
them from Massachusetts, and took the position that the game law of 
the State did not apply to such a case, since, if it did, it would inter- 
fere with the exclusive power of Congress to regulate commerce be- 
tween the States. The case came before the Hon. William J. Gaynor, 
a very capable judge, who had first decided the question in favor of 
the State in the following memorandum of opinion: — 

That animals in ferae naturae,i.e., game, have always been owned by all, 
and subject to government control in respect to protection and preservation, 
which embraces the time, place and manner of their being killed or caught and 


reduced to individual ownership, is too familiar to need citation of authority. 
The subject has always belonged to the police power of the State, everywhere 


1 Lee v. Haley, 5 Ch.App. 155; Waltham Watch Co. v. United States 
North Cheshire & M. Brewery Co. v. WatchCo., 173 Mass. 85; 53N. E.141; 
Manchester Brewery Co., [1899] App. 43 L. R. A. 826; Block v. Distributing 
Cas. 83; City of Carlsbad v. Kutnow, Co. (C. C.), 95 Fed. 978. 
18 C. C, A. 24; 71 Fed. 167; American 2 33 Misc. (N. Y.) 3938. 
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from ancient times down to now, and that it belongs ia this country to the sev- 
eral States, and not to the national government, is a thing not to be disputed. 
It being thus within State legislative province, it fullows that whatever the 
State legislature necessarily enacts in the way of such regulation for the pro- 
tection and preservation of game ought not to be deemed a regulation of inter- 
state and foreign commerce, and a trespass upon the said exclusive power of 
the national legislature to regulate the same, and I believe it cannot be. It is 
a thing too well established by experience to be open to fair dispute, that the 
prohibition against selling game at all in the close season is necessary to such 
statutes in order to make them effective. 


But on reargument he felt constrained to change his decision on the 
authority of the decision of the Court of Appeals of New York, in 
People v. Buffalo Fish Company,' holding that the prohibition of the 
State statute against possessing trout at certain seasons of the 
year, is operative only upon trout caught in the waters of the State of 
New York’; and that if such prohibition is to be understood as intended 
to operate against possessing trout imported from other States or 
countries, it isa violation of the commerce clause of the Constitution 
of the United States. Under this construction of the Federal constitu- 
tion, it is to be seen that it would be practically impossible for any 
State to protect any kind of fish or game within its limits, because of 
the difficulty of ascertaining where any particular fish or game which 


may be possessed or exposed for sale has been caught. 


Orpinances: REGULATION OF SALOON Business: UNREASONABLENESS OF 
ORDINANCE PROHIBITING PERSONS FROM ENTERING SALOONS ON SUNDAYS.— 
In Mayor v. McCann,? the Supreme Court of Tennessee declared that 
an ordinance which provided that it should be unlawful for the pro- 
prietor of any saloon, or place where intoxicating liquors were sold and 
dispensed, his clerks, agents, or employees, to enter such saloon on 
Sunday for any purpose without first obtaining the consent in writing of 
the mayor or recorder of the town, stating the length of time he might 
remain in the saloon, was unreasonable. The facts in the case, which 
were agreed upon, showed that the defendant visited his saloon twice 
on the Sunday in question, and that each time he did so without the 
consent required by law. ‘The first time he visited the saloon was to 
get some whisky that had been prescribed by a physician for a sick 
barkeeper in defendant’s employ. He made no charge for the whisky. 
The occasion of his second visit was to get ice for the same sick man. 
On neither occasion did any other person go into the saloon with him, 


1 164 N.Y. 93. 2 58S. W. Rep. 114. 
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nor was there any one in there with him at any time on either occasion. 
The court held that, while it was possible to prohibit a saloon keeper 
from keeping his place of business open or doing any business on Sun- 
day, still there might be many reasons of necessity or emergency for his 
entering his place of business on Sunday, — as, for instance, to protect 
it against fire or burglary, or to prevent loss or damage from rain or 
storm; and that any attempt to make his right to enter depend on the 
arbitrary will of the mayor or recorder was sufficient to vitiate the 
ordinance. 


2 


AttToRNEY: DISBARMENT FOR MISAPPROPRIATING FuNDs -— GENERAL 
Goop Conpuct Taken Into Consmperation.— In the case of Re Lentz! 
the Supreme Court of New Jersey refused to disbar an attorney under 
the following facts: About eight years before the action for disbarment 
was brought, the defendant wrongfully appropriated to his own use 
about $2,900 of money belonging to a client. It was found by the 
court that such misuse was made without any actual intent to defraud 
and with the purpose and expectation of repaying it when demanded ; 
that the debt, principal and interest, was fully paid before the disbar- 
ment proceeding was instituted, so that the client suffered no loss; 
and that the client refused to take part in any complaint against his 
attorney. The court further found that Mr. Lentz had been a member 
of the bar, practicing in Newark, for about twenty-seven years. Dur- 
ing a large part of that time he had been very actively engaged in 
public affairs in the county in which he practiced, and during several 
years last past had been an efficient member of the State Board of 
Taxation. Throughout his career, no other instance of misconduct 
appeared againsthim. After stating at full length the foregoing facts, 
Dixon, J., said: — 

In exercising summary jurisdiction over attorneys, as distinct from other 
persons, courts have in view two leading objects: One, to compel the attorney 
to deal fairly and honestly with his client,? the other, to remove from the pro- 
fession a person whose misconduct has proved him unfit to be intrusted with 
the duties and responsibilities belonging to the office of an attorney.® In the 
attainment of these objects the idea of punishment has no appropriate place. 
With regard to Mr. Lentz, there is no occasion for the exertion of the court’s 
authority to constrain him to do justice to his client. He has already done so. 


There remains only the question whether his misbehavior has been such as to 
prove him now unworthy of confidence as a member of the bar. 


1 46 Atl. Rep. 761. 8 Ex parte Brounsall, Cowp. 829; 
2 Strong v. Mundy, 52 N. J. Eq. Stephens v. Hill, 10 Mees. & W. 28. 
833, 31 Atl. 611. 
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The consequences of striking an attorney from the roll are so severe, both 
in degrading bim in the eyes of the community, and in depriving him of the 
means of living to which he may have devoted most of his mature life, that 
courts have taken that step only when the misconduct of the attorney might 
properly be characterized as gross. Thus, in Tidd, Prac. 60, it is said: ‘*‘ If an 
attorney’s misconduct has been very gross, * * * the court will order him 
to be struck off the roll.’? So, in 1 Chitty, Archb. Prac. 117: ‘* The court 
will * * * strike an attorney off the roll * * * for gross misconduct.”’ 
Likewise, in Ex parte Wall,! Mr. Justice Bradley said: “It is laid down in 
all the books in which the subject is treated that a court has power * * * 
in gross cases of misconduct to strike the names of attorneys from the roll.”’ 

I have stated the circumstances which tended to mitigate Mr. Lentz’s delin- 
quency. Perhaps they are sufficient to remove his fault from the category of 
‘gross misconduct; ’’ but, if they be not, still, bearing in mind that this 
appears as a single offense in a long professional career, that since it was com- 
mitted he has for eight years maintained a good character for integrity in 
private and in public station, and that he has made full restitution for the 
money wrongly used, we think the court would not be justified in declaring 
that he is now unworthy of the confidence of clients, and therefore should be 
struck from the roll of attorneys or suspended from the practice of his pro- 
fession. Our conclusion is that the rule against him should be discharged. 


Maticious INTERFERENCE WITH ConTRACTS BETWEEN THIRD Par- 
TiEs.— In the case of Heath v. American Book Company, the Circuit 
Court of the United States for the District of West Virginia, in an 
opinien by Mr. District Judge Jackson, the oldest Federal judge in com- 
mission, has decided that an action will lie by one having a contract 
with the State to supply text-books for a term of years, against a third 
person who, with knowledge of the fact, induces the purchase of 
books from himself, and the discarding of the books of the original con- 
tractor. Judge Jackson, in his opinion, recognizes that there is a 
conflict of authority upon the question, but he prefers to follow the 
conclusion of the majority of the court in the late case of Lumley v. 
Gye;> and he says that ‘‘ the doctrine there laid down has been consid- 
ered settled law from that time, although there are some cases that are 
in conflict with it.’’ We think that Judge Jackson gives too much 
credit to the idea that the doctrine of Lumley v. Gye is regarded as 
settled law. It has been greatly shaken in subsequent cases, and 
doubted too often, both in England and in America, to be regarded as 
embodying a settled doctrine. It seems plain, however, that the doc- 
trine in Lumley v. Gye would justify the conclusion of Judge 


1107 U. S. 265, 2 Sup. Ct. 569, 27 2 97 Fed. Rep. 553. 
L. Ed. 552. 32 El. & BI. 216. 
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Jackson. It is to be borne in mind that, in both cases, the 
defendant who persuaded one of the contracting parties to 
break the contract, did it for business purposes of his own. 
In the English case, as we remember it, the defendant induced 
an opera singer to break a contract for a season which she had with 
the plaintiff, in order to take an engagement with him, the defendant. 
So, in the case under consideration before Judge Jackson, the defend- 
ant, in order to sell his own books, induced the officials of the State to 
break the contract between the State and the plaintiff, whereby the 
plaintiff was to supply, for a term of years, his text-books to the public 
schools of the State. There is this difference between the two cases, 
which may turn out, in a certain ‘sense, to he a coincidence. In Lum- 
ley v. Gye, the plaintiff had recourse, by an action for damages against 
the opera singer who, under the persuasion of the defendant, had 
broken her contract with him; but as she was no doubt insolvent, the 
action would have been fruitless. In the case in West Virginia, the 
plaintiff had no action against the State of West Virginia for the mis- 
conduct of its officers in failing to carry out the contract between the 
State and the plaintiff, — the reason being that asovereign State cannot 
be sued except by its own consent. 

It is to be observed that neither of these cases touches the right of 
an action for damages for what is called ‘‘ boycotting,’’ one of the 
usual features of which is the malicious persuading by the boycotters 
of a third person to break his contract with the plaintiff, or the terror- 
izing of him to that end. Boycotting is not the result of business 
competition, but is the result of a criminal conspiracy to down a par- 
ticular person or corporation for refusing to carry on his or its business 
in conformity with the rules laid down by the boycotters’ trade organ- 
ization, in their secret meetings. There is not a particle of doubt that 
boycotting is an actionable wrong ; but actions against boycotters are 
fruitless because they are always insolvent, and because they are so 
numerous that it would overtax the financial resources of almost any 
boycotted person or corporation to prosecute civil actions for damages 
against them. 


Artornery aT Law: Grounp or DisBarment. — According to a recent 
decision of the Supreme Judicial Court of Massachusetts in Cowley v. 
O’ Connell,’ for an attorney to appear for both the plaintiff and the 
defendant in different actions involving the same issue, comes within 


1 174 Mass. 253; s. c. 54 N. E. Rep. 558. 
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the statutory definition of ‘‘ malpractice or other gross misconduct,’’ 
and warrants his disbarment. The court also held that for a member of 
the bar to aid, abet and counsel another in an attempt to bribe a State 
officer in matters relating to his official duties, is evidence that he has 
ceased to be of that good moral character required by the statute for 
admission to the bar, and consequently that the court has jurisdiction 
at common law to disbar him for such an offense. 


Damaces: Action WuetTHer Witt Liz ror Rervusat To 
SERVE ON JURY WITH Person ON Account or Cotor.— In McPherson v. 
McCarrick,' the Supreme Court of Utah was called upon to pass on 
the novel question as to whether a written objection by a juror to serv- 
ing on a jury with a certain other juror on account of the latter’s color, 
would form the basis of an action at law for damages. That such an 
action would lie was denied. The court held that the fact that the de- 
fendant informed the court that be would not serve as a juror with 
plaintiff because he was a colored man, gave no cause of action, since 
color is not the test of the right to serve on a jury. A colored man has 
the same right to serve on a jury as a white man, and the same redress 
in the event of an infringement of that right. A colored man has all 
the rights and privileges of citizenship that attend a white man, and 
stands on perfect equality with him. The court held that the complaint 
failed to show any language, act or conduct on the part of the defend- 
ant which was actionable. There was no defamation of character nor 
libelous accusation shown by the record. The sole charge was that the 
defendant objected in writing to serving on the jury with the plaintiff 
on account of his color. In disposing of the case the court said: 
‘¢ While such an objection was frivolous, unwarranted, snd unworthy 
of one who had taken an oath to do his duty as a juror, still, under the 
circumstances as shown here, it was not such ss to cause a pecuniary 
liability.” 


Trusts To Corner THE MarKket.— In the case of Cummings v. Union 
Blue Stone Company,’ the Court of Appeals of New York have recently 
affirmed a decision of the Appellate Division of that State for the Second 
Department (Brooklyn),* involving the validity of a contract between 
fifteen persons or firms, organizing what is properly called a ‘‘ trust,’’ 
for the purpose of controlling the trade in bluestone in New York City, 


1 61 Pac. Rep. 1004. 3 Cummings v. Union Blue Stone 
2 164 N. Y. 401. Company, 15 App. Div. 602. 
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and enhancing the market price of that commodity. The parties to the 
agreement were wholesale dealers, whose trade in the aggregate em- 
braced from 90 to 95 per cent of the manufactured stock of that com- 
modity in the State of New York. The effect of the combination was 
to raise its market price to retailers from 25 to 30 per cent. ‘The Appel- 
late Division condemned the contract as being in restraint of trade and 
commerce, and hence void, under the authority of the decision of the 
Court of Appeals in People v. Sheldon,} and the decision of the Appel- 
late Division is now affirmed. 

In People v. Sheldon,? an agreement to prevent competition in the 
price of coal among the retail dealers in the city of Lockport, was 
held to be illegal. It was acknowledged, in the opinion of the Appel- 
late Division that bluestone is not an article of necessity in the same 
sense or to the same extent as coal; but yet it was regarded as a com- 
modity sustaining a sufficient relation to the public welfare to fall within 
the protection of the rule of law which forbids contracts in restraint of 
trade. The ‘‘bluestone’’ here spoken of is not sulphate of copper, 
popularly called by that name, but is a stone quarried in the State of 
New York. 


JupGces Actine as Apvisory Counset or Litigants.—In the case of 


_ Hires v. Consumers’ Co., in the United States Circuit Court of Appeals 
for the Seventh Circuit,? the action was to restrain an alleged unfair 
competition in trade, through an imitation of the form of a package of 
commodities; and the trial judge, after holding that there was an 
infringement, caused to be submitted to him, for his approval another 
form of label, and approved it. The Circuit Court of Appeals criticised 
this conduct in plain language, and in so doing was obviously right. 


Bankruptcy: Bankrupt Law Suspenps State Assignment Laws.— 
In the case of Harbaugh v. Costello, the Supreme Court of Illinois 
have decided that the operation of the existing bankrupt law is such as 
to suspend the operation of State laws. The question is undergoing 
some discussion in the law journals, and professional opinion seems to 
be divided upon it. 


1189 N.Y. 261. 3 100 Fed. Rep. 809. 
2 Supra. 4 56 N. E. Rep. 368; s.c. 184 Ill. 110. 
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CORRESPONDENCE. 


THE FEE FOR ENROLLMENT AS A MEMBER OF THE BAR OF COURTS 
OF THE UNITED STATES, 


To the Editors of the American Law Review: 

In an article printed in the thirty-fourth volume of the AMERICAN Law 
REVIEW, I find, on page 403, a statement that ‘‘an act of Congress has re- 
duced the fee charged for enrollment in the Circuit and District Courts of 
the United States, to $1.00.’’ I have been at great pains to find the act, but 
have been unable to do so, and should be very much obliged to you if you would 
kindly refer me to the act making such provision. 

Sincerely yours, 
Louis T. HENGSTLER. 

San FRANCISCO, 

[The statement in the American Law Review, above referred to, was 
an error. The writer acquired it by misinterpreting a statement made 
to him by the clerk of one of the Federal courts in New York City. 
Upon further inquiry of the Clerk of the Circuit Court of the United 
States in New York City, he received a reply stating that the fee of 
$1.00 charged for the admission of an attorney to that court is made 
up of items allowed by the statutory fee bill, namely, entering the court 
order, indexing the name, administering the oath of admission, signa- 
ture of clerk, and seal of court. If our correspondent knows of any 
clerk who is charging more than this reasonable and statutory fee, it 
would be worth while to find out where he gets his authority for so 
doing. — Eps. Am. Law Rev. ] 
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BISHOP ON STATUTORY CRIMES.— Third Edition. Commentaries on the Law of Statutory 
Crimes; Including the Written Laws and Their Interpretation in General, What is 
Special to the Criminal Law, and the Specific Statutory Offenses as to Both Law and 
Procedure. By JOEL PRENTISS BISHOP. Revised and Enlarged by MARION C. EARLY, 
of the St. Louis Bar. Chicago: T. H. Flood and Company. 1901. 

This book opens out well. It is well and cleanly printed; but whether the 
mechanical execution on the whole, including the binding, is equal to the pre- 
vious editions made by the Boston printers, we are not prepared to say. 

The venerable author needs no introduction to the legal profession. He was 
born in Oneida County, New York, in the year 1820, and is consequently now 
in the eighty-first year of his age. He is understood to reside at his home on 
Sacramento street, in Cambridge, Mass., in feeble health. If we could convey 
every good wish to him, in this notice of one of his very important legal com - 
mentaries, which he has not had the strength to revise himself, it would no 
more than voice the feelings of his professional brethren throughout our great 
country. They hold him in an affectionate veneration. 

Mr. Marion C. Early, the reviser of the present edition, is one of the young mem- 
bers of the bar of St. Louis. He must have approached the task of preparing a 
new edition of a work written by an author so eminent, with a great deal of trep- 
idation; but he seems to have discharged his task wisely and well. The original 
text of the eminent author has been preserved in its entirety. Mr. Early found 
that the principles therein set forth had been followed by the highest courts in the 
land, and that the language of Dr. Bishop was often cited verbatim by the judges, 
and with assent and approval. He has found it advisable to make additions to 
the text in a few instances only, but has added copious notes, presenting, in a 
compact form, the results of about 4,000 cases which have been decided since 
the appearance of the last previous edition. He may therefore fairly claim to 
have brought the work down to date. To the official citations he has gen- 
erally been able to add references to the same cases as reported in the so- 
called ‘‘ Reporter System,”’ though in some cases he has been obliged to supply 
these additional citations in his table of cases. He has not, so to speak, 
trespassed upon the subjects treated by the author in the late editions of his 
works on Criminal Law and Criminai Procedure, but has made frequent refer- 
ences to those works, always referring to the latest editions. All of his addi- 
tions and citations are distinguished by being inclosed in brackets. It is almost 
literally true to say that these bracket citations are found on every page, and that 
sometimes many of them are found on a single page. Explanatory words and 
additional statements which the learned reviser has found it necessary here and 
there to use, have been inserted according to the plan of the eminent author, 
with whom ‘brevity is the soul of wit.”” On the whole, Mr. Early’s work on 


1 Many books are unavoidably held over for notice hereafter (or never). 
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this edition seems to be careful, painstaking and conscientious. We congratu- 
late Dr. Bishop that the revision of this work fell into such able and careful 
hands. We congratulate the learned reviser on the careful and thorough man- 
ner in which he has accomplished his difficult task. 

We have but one criticism to make, although we do not, of course, intend 
to suggest to our professional brethren that the work itself, on the present re- 
vision of it, is faultless. That criticism is that the name of the eminent author 
stands on the title page as plain Joel Prentiss Bishop. Some years ago he 
received the degree of Doctor Iuris Utriusque from the University of Berne, in 
Switzerland, on the occasion of the fiftieth anniversary of that great seat of 
learning. The honorary degree of LL.D. has been shaken about by many uni- 
versities and colleges in a manner which onght to create a revolt in the republic 
of learning; but in this case it had been well earned, and it was most worthily 
bestowed. The abbreviation LL.D. should have been added to the name of the 
author on the title page of this book, and we hope that the publishers will make 
a new title page and correct the omission. If Mr. Early keeps on as he has 
begun, he will, in like manner, earn the same distinction. 


MINOR ON THE CONFLICT OF Laws. — Conflict of Laws, or Private International Law. By 
RALEIGH C. MINOR, M. A., B. L., Professor of Law in the University of Virginia. Bos- 
ton: Little, Brown & Company. 1901. 


Any law book which bears on its title page the name of MINor, will commend 
itself at once to the attention of the legal profession in America. When it be- 
comes known that the author is the son of the great JoHN B. MINOR, the legal 
thinker, teacher and author, they will expect that the son has been able to fol - 
low in the footsteps of his father, and to produce something much above the 
average. They will not be disappointed in that expectation in the present work. 
The author touchingly dedicates it as follows: ‘‘To the memory of my father, 
whose purity and simplicity of heart, profound knowledge of mankind, and 
enthusiasm in the search for truth will ever be my inspiration, this book is 
reverently dedicated.”’ 

It would take long study in one of the most difficult departments of the law 
to equip an ordinary lawyer properly to review a book of this kind. We con- 
fess our utter inability for the task. We have turned over its pages here and 
there, with reference to questions which have come into our mind, which should 
be embraced in such a work, and have always found them well and accurately 
treated, and generally upon a citation of modern authorities. The reading of 
almost any page of this work will give one the feeling that he is reading the 
work of a finished lawyer, if not that of a master. A book notice ina magazine 
can at best be but little more than a skim-surface description of the book in 
hand. In this case, the learned author has so well set out his plan and pur- 
pose, together with the scope of his work, and the difficulties encountered in 
executing it, in his preface, that we are going to content ourselves with quoting 
that entire; merely adding that the book is well printed, bound in buckram, so 
as to resist constant handling by law students, and, above all, stitched by hand, 
not fastened together by that regrettable modern device whereby the binder 
drives wires laterally through the sheets by means of a machine. 

“The arrangement,’ says the author, ‘‘as well as the theory, of this book 
departs materially from that of its predecessors, the offspring of the great 
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intellects and profound learning of Story, Dicey and Wharton. I should feel 
that some explanation of this is necessary, save for my belief that the reader 
will find the arrangement its own best defender. 

“Tf from the tangled skein of decisions upon this subject it can be said that 
a single certain conclusion may be drawn, after a careful and laborious analysis 
of the cases, I should select as that conclusion the fact that the great founda- 
tion and basic principle of private international law is Situs. Find the situs of 
the particular act, circumstance, or subject under inquiry and you will know 
the law which should properly regulate its validity and effect. This proposi- 
tion, it is true, is subject to exceptions, but the exceptions are quite clearly 
defined, and may in general be applied without great difficulty. They will be 
found discussed in the second chapter. 

“Tt is logical therefore to treat the subject under the heads which follow, 
each head constituting a separate division or part of the work: Part I., Intro- 
ductory. Part II., Situs of the Person. Part III., Situs of Status. Part IV., 
Situs of Personal Property. Part V., Situs of Contracts. Part VI., Situs of 
Torts and Crimes. Part VII., Situs of Remedies. Part VIII., Pleading and 
Proof of Foreign Laws. 

** All the principles of private international we (it might more properly be 
called The Law of Situs) will be found to group themselves under one or the 
other of these heads. 

‘*The branch of the law herein discussed, though of daily growing impor- 
tance, is at present in a most chaotic condition. Comparatively few points may 
be regarded as settled. The courts too frequently fail to rest their decisions 
upon sound foundations of reason and principle; they are too often inclined to 
indulge in vague generalities and dicta, without analyzing the transaction before 
them into its elements, and applying the law of situs of each element to deter- 
mine its effect. 

‘It has been my constant aim to reduce every proposition to its ultimate 
principles, for only by this means can order be brought out of the confusion 
that now exists. In some instances I have been forced tocite decisions which, 
while supporting the conclusions to which they are cited, have reached those 
conclusions by fallacious courses of reasoning. 

‘< Tf the principles enunciated in this work shall aid inilluminating even a few 


of the many dark places to be found along the path, I shall oe more than grati- 
fied.” 


PINGREY ON SURETYSHIP AND GUARANTY. —A Treatise on the Law of Suretyship and 
Guaranty. By DARIus H. PINGREY, LL.D., Author of Treatises on Chattel Mortgages, 
Real Estate Mortgages, and Real Property. Albany, N. Y.: Matthew Bender. 1901. 
This book is nearly what it claims to be, an accurate, concise, and compre- 

hensive treatise of 459 pages, bound in law sheep, citing about 4,000 cases, and 

sold at the price of $4.00 net, or $4.25 delivered. In sketching and carrying out 
his treatment of the subject, the author has used the early and leading cases 
to show the elementary and indisputable principles of the subject; and the 
other, including the very latest cases, to show the application of these princi- 
ples in the interpretation and administration of the law of to-day. He states in 
his preface that it has been his aim to state the principles of law as settled by 
the weight_of authority, in a clear and succinct manner, without entering upon 
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a protracted philosophical discussion, or marshaling in the text an array of 
conflicting decisions, except as to the established law of the different States. 
Just what he means by this does not seem to be very clear; since it is difficult 
to understand how there can be an array of conflicting decisions as to the 
established law of the different States. He well says that a more elaborate 
work could have been constructed with less time and labor. Every author of 
experience knows that it takes more time and labor to construct a condensed 
work than what is called an ‘‘ elaborate’? work; since in constructing a con- 
densed work, he must construct the elaborate work and then subject it to 
pressure to reduce its dimensions. Dr. Pingrey goes on to say: ‘‘ Many 
casesjhave been cited which may be used as a basis of an exhaustive exam- 
ination of the subject when a brief is desired.’ Briefs are often desired by 
judges, especially when, by desiring a brief, they can get rid of oral argument. 
The meaning of this passage seems to be that the work may be useful as an 
index, which will point the way to the storehouse of decisions to which the 
searcher will resort when it becomes necessary for him to make a brief on 
any particular branch of the subject. Dr. Pingrey also observes: ‘‘ The 
student will find that this treatise will serve him in the law school and then 
in his practice; having studied the work, he will know where to find the law, 
a knowledge which distinguishes every great lawyer.’’ We respectfully dis- 
sent from the proposition that the knowledge of where to find the law “‘ dis- 
tinguishes every great lawyer.’’? There are many great lawyers who deal 
with elementary principles and who could not possibly make an up-to-date 
brief on any difficult question, dealing with the law as it stands in the decided 
cases of to-day. In this category, it would not be difficult to place some of 
the greatest lawyers, such as Daniel Webster and Thomas Ewing. Great 
lawyers of this kind understand the leading principles of the law as they 
rest in leading cases, and they deal with those principles and reason out their 
proper applications with reference to the case in hand; and then when they 
stand up and face courts, their arguments carry weight, and in some cases 
are cited as authority for the guidance of future generations of lawyers. 
For example, when Daniel Webster made his brief in the Dartmouth College 
case, he might, even at that early date (Anno. 1819) have sifted into it a much 
greater number of adjudged cases of more or less authority dealing with the 
definition of the expression “law of the land’’ than he made use of. But 
the definition formulated by his own master mind, though made as an advo- 
cate in an argument, has been cited by judges again and again as authority, 
and will go down to all time. 

So many works in our day are written from a commercial standpoint and by 
hired assistants, that Dr. Pingrey thinks it necessary, in concluding his preface, 
to say: ‘In conclusion, it is proper to say that this work has been prepared by 
the author’s personal labor.’? Anyone familiar with the style of Dr. Pingrey 
will agree with this. His style is condensed to the extent of a want of per- 
spicuity, and sometimes even to the extent of crudity. Very few authors have 
the capacity to write upon a plan of high condensation without misstating the 
law by reason of the want of sufficient explanation. The only author whom we 
recall that has succeeded in this regard is Dr. Joel Prentiss Bishop. While 
we think it would be impossible to find in the texts of that eminent writer a 
positive misstatement of the law, yet his high plan of condensation prevents 
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him in many cases from really stating it: his statement being often « dim sug- 
gestion merely, like the productions of the brush of Corot and some of the 
modern painters of that school. It is a treatise obscured with mist. But here 
Dr. Pingrey at times, in his effort at condensation, makes positively misleading 
statements of what the American law is. For example, we challenge the cor- 
rectness of most of his section numbered 404, as a statement of general American 
law: “The right to arrest a party in a civil action is greatly abridged by the 
abolition of imprisonment for debt. Now, arrests can be made only in actions 
ex delicto, or for torts, in no wise connected with a contract.! A party may be 
arrested when he perpetrates a fraud in contracting an indebtedness, or where 
he fraudulently conceals his property or the disposition of it with a view of 
defrauding his creditors, and when he is about to abscond with the purpose of 
cheating his creditors. Factors, brokers, and agents, and all ‘persons in a 
fiduciary capacity, may be arrested and held in bail. A party may be arrested 
vi et armis, for criminal conversion; for trover and conversion; for false im- 
prisonment; for deceit; for malicious prosecution; for libel and slander.”? To 
these various propositions, one English case is cited, one Wisconsin case, and 
all the other cases are from the courts of Connecticut, New York and Pennsyl- 
vania. This text does not at all express the law as it exists in the majority of 
American jurisdictions. The truth is that arrests in civil actions are now 
almost unknown except in a few of the States. 

We shall not pursue criticism or fault-finding further. We do not doubt the 
general accuracy of this work, especially where it is used with care and dis- 
crimination, as a law book should be used, as an index to the storehouse of 
adjudications merely. A much greater number of adjudged cases on this very 
important branch of the law of contracts could have been cited than the author 
has made use of. Our judgment is that it should have been more expansively 
written, with more detail and fuller explanation. The book is fairly well 
printed. 


AMERICAN STATE REPORTS, VOL. LXXVI. — The American State Reports, Containing the 
Cases of General Value and Authority Subsequent to those Contained in the ** Ameri- 
can Decisions’ and the “‘ American Reports,’’ Decided in the Courts of Last Resort 
of the Several States. Selected, Reported, and Annotated, by A. C. FREEMAN, and 
the Associate Editors of the “‘ American Decisions.” San Francisco: Bancroft-Whitney 
Company, Law Publishers and Law Booksellers. 1901. 


LAWYERS’ REPORTS ANNOTATED, BOOK XLIX. — The Lawyers Reports Annotated. All 
Current Cases of General Value and Importance, With Full Annotation. BURDETT A. 
Ric, Editor, and HENRY P. FARNHAM, Asst. Rochester, N. Y.: The Lawyers’ Oo- 
operative Publishing Company. 1900. 

These two horses could not be made to work side and side, the one is so 
much larger than the other: it will therefore be necessary to hitch them up 
tandem. The volumes of the American State Reports are issued at the rate of - 
six volumes a year, and at the price of $4.00 a volume. The volumes of the 
Lawyers’ Reports Annotated are issued at the rate of four volumes a year, 
and at the price of $5.00 a volume. In respect of their mechanical character- 
istics, the two publications differ essentially from each other, The American 
State Reports are in size like an ordinary law book, the body of the cases 


1 These two sentences are not challenged. 
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being printed in atype called by printers “long primer,” and the notes in a 
type called “ brevier.”” The mechanical execution of the American State Re- 
ports is fair; the books are not unpleasant to the imagination or taste; nor 
is the type hurtful to the eyes. This will be understood when we say that, 
according to some oculists, the type known as “ brevier’’ is better adjusted to 
the greatest number of human eyes than type of any other size. On the other 
hand, the L. R. A. is printed in the form of royal or imperial octavo in double 
columns throughout. The body of the cases is set in brevier, the notes either in 
a small nonpareil or a large agate. The number of pages of a volume of the 
L. R. A. is over 900, all told. In the American State Reports the number of 
pages carried by each volume is something over a thousand. The amount of 
matter printed in the four volumes of the L. R. A. which issue annually, at the 
aggregate price of $20.00, is greatly in excess of the amount of matter con- 
tained in the six volumes of the Am. St. Rep., which issue at $24.00. The 
cases selected for publication in full in the Am. St. Rep. are drawn from the 
oficial reports of the State courts of last resort only. No Federal case is 
reported. No case of any kind is reported until it has appeared in the official 
series of State reports. On the other hand, the L. R. A. print Federal cases, as 
well as State cases. They do not always confine their selection of cases to 
courts of the first rank in the judicial galaxy. For example they might reprint 
from the Federal Reporter a decision of the United States Circuit Court of 
Appeals, and they might reprint a decision of the Indiana, or the Missouri, or 
the Texas Court of Appeals. In making their selections they look to the quality 
of the case, no less than to the rank of the court. With regard to the annota- 
tions of the cases furnished by these two series respectively, it must fairly be 
said that the annotations in both series are good. In fact, the notes appended 
to cases, both in the Am. St. Rep. and inthe L. R. A. present high grade work, 
They deal with the latest decisions; they are thoroughly up-to-date; they are 
accurate and discriminating; they are very helpful to practitioners who must 
find their authorities and make their briefs quickly; and they are very satisfy- 
ing to the judges. In this respect, both of these publications have received high 
praise, and both have amply deserved it. But with regard to the extent of the 
annotations and the size and number of the notes, the L. R. A. now greatly 
outrun the Am. St. Rep. It is not necessary to take a measuring stick or a 
tape line in order to prove this. Any one who places the two volumes before 
him side by side, and turns over their leaves, sees it at a glance. 

Amongthe more or less extensive notes in the present volume of the Am. St. 
Rep., we notice one on the Republication of Revoked Wills;! another on the 
Liability for Negligence and Other Torts of Independent Contractors;? another 
on Adverse Possession of Public Property; * another on Exemption from Serv- 
ice of Civil Process; ¢ another on Judgments Depending for Their Validity on 
an Attachment of Property.® 

On the other hand, we notice in Vol. 49 of the L. R. A. extensive double- 
column, fine-type notes on the following subjects: Contributory Negligence in 
Entering or Remaining in an Employment; * The Constitutionality of Discrim- 


1 Pp. 249-262. 4 Pp. 534-543, 
2 Pp, 382-428. 5 Pp. 800-805. 
3 Pp. 479-495. © Pp. 3-62 (very claborate note by C. B. Labatt). 
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ination Against Women in Police Regulations; ! Effect of Judgment Against a 
Dead Person;? Rule as to the First and Last Days in Computation of Time; ® 
Right to Set Up Judgment in Another Court by Amendment or Supplemental 
Complaint in Pending Action; 4 Conclusiveness of Decisions of Tribunals of 
Associations or Corporations; * Effect of Stipulation that Vendee or Mortgagor 
Shall, on Default, Become a Tenant; *® Time for Which Contracts of Employ- 
ment May be Made on Behalf of Corporation by its Officers, Directors and 
Agents; ’ Revocability of License to Maintain a Burden on Land, after Licensee 
Has Incurred Expense in Creating the Burden; ®* Usury in Agreement for Inter- 
est After Maturity; * Blacklisting a Dealer as Libel; ?° Duty to Keep Gates in 
Railroad Fence Closed; Rights and Liabilities of the Assignee of a Bill of 
Lading with Draft Attached as Against the Consignee, who Does not Get the 
Goods or who Finds them Defective; !? Voluntarily Incurring Danger to Save 
Life of Another, as Contributory Negligence;!3 Power of Insured to Destroy 
Rights of Beneficiary ;}4 Drainage of Private Lands as Public Purpose for which 
Power of Eminent Domain may be Exercised; Obeying or Disobeying Physi- 
cian as Affecting Remedy of Injured Person Against One who Injured Him.!* 

We have inferred the names of the writers from the initials in every case 

where the name of the writer has been given by us. In the Am. St. Rep. 
neither the name nor the initials of the writer of any note is given; in the 
L. R. A. only the initials of the writers of the important notes are given. This 
is to be regretted. The reputation of authorship isa part of the hire of the 
laborer, and he is wortby of his hire. It is well known, in the case of the Am. 
St. Rep., that Mr. Freeman does not write all the notes; perhaps it is true that 
he writes an inconsiderable portion of them, —his principal exertions being 
expended upon the selection of the cases. In the case of the notes of the 
L. R. A., the initials added to the notes indicate that they are written by different 
persons, some of them by the editors of the series. The notes signed by C. B. L. 
which have been appearing for several years in the L. R. A. are known to be 
the work of Mr. C. B. Labatt, a very capable man who acquired his first training 
on the Am. St. Rep. under the strenuous tutelage of Mr. Freeman. It is to be 
observed that all of the notes written by Mr. Labatt and signed with his initials 
are on the subject of Master and Servant. We hope that his work on that 
subject, upon which he has been long engaged, will soon appear. We are 
curious to know who “F. H.B.”’ is, and when his work on Negligence is to 
appear. 

It is to be observed, both with respect to the notes in the Am. St. Rep. and 


1 Pp. 111-116 (by B. A. Rich, the chief 10 Pp. 612-614 (by G. H. P.). 


editor of the L. R. A.). il Pp. 625-639 (novel and interesting note 
2 Pp. 153-175 (by I. T.). by F. H. B.). 
3 Pp. 193-248 (by F. H. B.). 12 Pp. 679-683 (by J. H. H.). 
4 P, 285 (by Henry P. Farnham, asst. edi- 138 Pp. 715-721 (very important note by F. 
tor of the L. R. A.). H. B.). 
5 Pp. 353-401 (by G. H. P.). » 14 Pp. 737-755 (very learned and interesting 
® Pp. 435-439 (by J. H. H.). note by I. T.). 
7 Pp. 471-474 (by J. H. H.). 15 Pp. 781-787 (another piece of good work 
8 Pp. 497-526 (by H. P. Farnham, asst. by Mr. Farnham). 
editor of the L. R. A.). 16 Pp, 826-830 (another note by F. H. B.). 


9 Pp. 550-556 (by H. P. Farnham, asst. 
editor of the L. R. A.). 
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to those in the L. R. A., that they give us new groupings or new classifications, 
which we do not find in the digests or in the text-books. This is a feature of 
great value. 


EDDY ON COMBINATIONS, IN TWO VOLUMES.— The Lew of Combinations, Embracing 
Monopolies, Trusts, and Combinations of Labor and Capital, Conspiracy, and Contracts 
in Restraint of Trade, together with Federal and State Anti-Trust Legislation, and the 
Incorporation Laws of New Jersey, West Virginia and Delaware. By ARTHUR J. EDDY, 
of the Chicago Bar. Chicago: Callaghan and Company. 1901. 

This book is gracefully dedicated to Hon. Samuel E. Williamson, General 
Counsel for the New York Central and Hudson River Railroad. It is not to be 
inferred, from the fact that it is dedicated to a corporation lawyer, that it is 
necessarily a corporation book. In fact, the following clause in the dedica- 
tion, — ‘* Without committing you to any of the ordinary or extraordinary no- 
tions herein contained,’’ — conveys an intimation that the author does not do 
his thinking entirely upon the corporation side of the questions discussed. 

The first paragraph in the ‘‘ Prefatory Note’’ conveys an idea of the general 
way on which the work is constructed: ‘“‘ This work is the outgrowth of many 
disappointments at not finding readily at hand, in convenient form, the cases 
and authorities bearing upon combinations. What was at first intended to be 
a quick but exhaustive compilation of authorities fer personal use has become 
two volumes of case, comment and theory. It is needless to say, if the book 
were rewritten it could be condensed and improved, though possibly the process 
of condensation might eliminate matter most useful to the busy lawyer.’’ 

Proceeding on this plan, the author seems to have scoured the judicial re- 
ports pretty thoroughly, for he has cited about 2,400 cases, nearly all of them 
modern; and yet he has not exhausted the list, though he has nearly done so. 
The great cases on the subjects embraced in this work are all here, and are not 
only set out at length, but are discussed at length, with great discrimination 
and impartiality, The writer of this brief notice having been previously en- 
gaged in several cases, both against capitalistic combinations and labor combi- 
nations, may perhaps,’ without too much affectation, claim to speak on the 
subject of this work not exactly as a Scribe or a Pharisee. He realizes on 
turning over its pages, how appetizing it would have been to him a few months 
ago, and how appetizing it must be to any lawyer who locks horns with a com- 
bination of either class, and who desires ammunition wherewith to fight his 
battle, or to find an ‘‘ authority’? wherewith to brace up a weak, cowardly, or 
corrupt judge. There is no subject in the law with reference to which the 
honesty of the judicial decisions rests under suspicion in the same degree. On 
the one hand, the judge has been impinged upon by powerful corporations and 
incorporate trusts, having unlimited means of tempting his cupidity; and on 
the other hand, the elective judge looks forward to a retirement from the bench 
at the close of his term, in case he antagonizes the ‘‘ labor vote.’’? This is no 
fancy picture. One of the best nisi prius judges that ever sat in Missouri, Hon. 
Jacob Klein, was recently retired from the bench in this way, and for this reason. 
A slum politician, nominated by a party caucus and elected by a party vote 
to the judicial bench, does not cease to be a politician when he becomes 
a judge; he does not, upon donning the judicial robe, become at once 
immaculate. The corruption which festered in his breast before he became 
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a judge, festers there still, rank and foul. In some cases he is not 
ashamed to act as a party boss after ascending the bench. It is absurd to sup- 
pose that sach judges proceed dispassionately and impartially in the decision 
of such questions as those discussed in the work before us, — swayed as they 
must be by the influences already mentioned. No lawyer having any experience 
supposes suchathing. In every consultation among lawyers in cases of this 
kind, the integrity and the bias of the judge become subjects of discussion. 
Let there be no mistake about this. It is necessary for the lawyer to brace up 
the weak judge, and to hold to the straight line the corrupt judge; and in order 
to be able to do this, his quiver must be full of arrows. It is true that his 
client will sometimes, entirely unknown to him and behind his back, do the 
work with the judge for him; but in order to make the work safe, and to make 
it seem fair on the surface, the client will insist upon the work 6f competent 
counsel: he must make a capable argument and file a capable brief in favor of 
the position which the client assumes before the judge. 

This book is the very book to assist a lawyer in doing this: to assist him in 
aiding the learned, upright and courageous judge, and in supporting and hold- 
ing to the line of legal truth and rectitude, the weak, cowardly and corrupt 
judge. It is built upon the plan of setting out the cases in great detail, 
and in discussing their doctrines fully, case by case; and this is precisely 
what the practitioner wants, instead of a digest of the cases, scrabbled and 
crammed together, consisting of a mere collection and compression of points. 
Let us suppose that a lawyer is obliged to apply to-morrow for an injunc- 
tion to restrain a boycott by a combination of laborers, or to prevent a com- 
‘bination of strikers from interfering with the business of an employer of 
labor; he can take these two volumes home with him from his office at night, 
and have his brief ready before morning. It is not necessary for him to go 
to the law library to look at a single case, unless for some exceptional rea- 
son or purpose. There is no doubt about this. No apology need, therefore, — 
have been made by the learned author for setting out these decisions in 
extenso, and for extending his work into two volumes. The lawyer that is 
entangled in one of these great controversies will gladly give more than the 
price of these two volumes to help him out of his entanglement. 

In running over the pages of this work, the eye of the author has 
been attracted by a few subjects which may be briefly mentioned. The author 
refers to the case of Matthews v. Associated Press of the State of New York,} 
and states that decision with adequate fullness, the result being that a by-law 
of such an organization prohibiting its members from receiving or publishing 
‘‘the regular news dispatches of any other news association covering a like 
territory and organized for like purpose, is not unlawful or opposed to public 
policy.” The author refers in the same connection to the decision of the Su- 
preme Court of Illinois, in Inter- Ocean Publishing Company v. Associated Press,? 
which, as we read the case, holds the very contrary. He does not give the 
official citation of the last named case, although it was officially published some 
months ago. He states that it ‘‘ holds that the association performs a public 
service similar to telephone and telegraph service, and must therefore furnish 
news to all newspapers applying therefor.” This was not strictly what it held; 


1 136 N. Y. 333: s. c. 32 N. E. Rep. 981. 2 184 Ill. 438. 
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but this is a reasonable implication from the language employed by the court; 
in fact, the court did so characterize it, arguendo, in the course of its opinion. 
What it really held was that the Associated Press could not expel the Inter- 
Ocean Publishing Company from its membership for the offense of selling news 
to publishers not members of the Associated Press, contrary to a by-law of the 
Associated Press, to which the Inter-Ocean Publishing Company had given its 
assent. It is to be observed in this connection that the Supreme Court of 
Missouri in the recent case of State ex rel etc. v. Associated Press, declined to 
follow the decision in the Inter-Ocean Case, although the Associated Press was 
a corporation created under the laws of Illinois: thus producing the solecism 
that, while the Associated Press was a common carrier of news in the State 
of its creation and under the law of that State, as established by an adjudication 
of the highest court of that State, yet it was not a common carrier of news in 
the State of Missouri. This Missouri case is not cited by the author of the present 
work, probably for the reason that it was decided after his work went to press. 

The next thing that arrests our attention is the elaborate description and 
discussion of the celebrated case of Allen v. Flood;! but we do not see that he 
cites the case from the official reports, or that he gives the official citation of 
the report of the case as it was decided in the House of Lords, or that he any- 
where refers to the fact that it was the decision of a decisive minority of the 
judges who, from first to last, participated in it; and that it was a decision 
against the opinions of a majority of the judges who were summoned to the 
bar of the Lords; and was a decision opposed to the views of the most eminent 
judges of England, who, in the various stages of the cise, participated in it. 
In fact, with one or two exceptions, it might he called the decision not only of 
a minority of the judicial officers who participated in it, but that minority a 
minority of nonentities. This feature of the case was brought to the attention 
of the profession by the late Justice Phillips in his opinion on the motion for 
rehearing in the case of Inter-Ocean Publishing Company v. Associated Press.? 
Our author criticises the decision principally on the ground that ‘*‘ too much 

tress was laid upon the abstract proposition that ‘ malice alone never constitutes 
a cause of action, and does not make that a wrong which otherwise would not 
be a wrong.’’”’? In fact, a person who may be vain enough to profess that he 
has given a good deal of study to the doctrine canvassed in Allen v. Flood, 
both before and since the rendition of that decision, may be pardoned for ex- 
pressing his concurrence with the decisive language used by Lord Morris in 
his dissenting opinion, which was that “the judgment of this House, about to 
be pronounced, overturns, as I consider, the overwhelming judicial opinion of 
Eogland.”’ 

There are many other features of this most interesting work to which we 
would like to draw attention, if we had space. A few things, though of slight 
importance, are to be said by way of criticism. The citation of cases is not 
always apt. Sometimes long abbreviations are used, where the leading name 
with an &c. had better be used,—such for example, as T. A. A. & N. M. Ry. 
Co. v. Pennsylvania Co. Sometimes the author starts out with the description 
of a case in his text, and, after proceeding a short distance in his text, drops 


1 Pp. 370 et seq. 3 P. 392. 
2 Printed in full, 34 Am. L. Rev. 116. 4 P. 443, 


480 35 AMERICAN LAW REVIEW. 


into a note, without any apparent reason for taking that course. This is quite 
unnecessary, since his text, including the appendices and index, embraces but 
1,540 pages, all told, of both volumes. Considering the expansive style on which 
his work is constructed, these expansive notes might better have been printed 
as text in larger type, so as to be more easily read; and this would not have 
expanded the size of each volume beyond the ordinary limit. But, altogether, 
this work is so satisfactory that any grumbling may perhaps not unjustly be 
ascribed to the fact that the reviewer, in order to keep up his reputation as a 
critic, must pick a few flaws here and there. 
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